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PREFACE TO THE ELEVENTH EDITION 


This book has been written for students in order to enable them 
to understand and grasp the principles of the law of evidence. 

The ‘'Commentary” under each section is divided into two parts : 
Comment and Cases. In the “Comment”, the object, principle, and 
meaning, of the provisions of the Act are careliilly explained and eluci- 
dated in the light of leading Indian and English decisions. 

Under the heading “Cases”, the facts of important decisions 
have been given to illustrate the meaning of the provisions. 

It may be obser%md that a critical study of this book will enable 
a student to acquire a sound knowledge of the law of evidence. Mere 
cramming of analytical summaries or catechisms will never help him 
in solving concrete problems'. A complete mastery of the principles of 
the law of evidence is a sine qua non to one who seriously aspires to rise 
in the profession. ' 

The “Summary” of the provisions of the Act will give to the 
beginner a bird’s-eye view of the whole Act. To one who has mastered 
the subject it will be useful for revision when examination is at hand. 

The “Appendix” contains questions set at various law examina- 
tions. They will enable the .student to' rivet his attention on portions 
demanding special care. 

This edition has undergone a thorough and careful revision and 
the case law has been brought down to date. 


Ocioher, 1949 ., 


R. R. 

D. K. T. 
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LAW OF EVIDENCE 


THE INDIAN EVIDENCE ACT 

(ACT I OF 1872) 


Received the G.-GJs assent on March 15^ 1872, 


Whereas it is expedient to consolidate, define and amend the 
Preamble, law of Evidciice ; It is hereby enacted as follows : — 

COMMENT. — ^The ohjeet of the preamble of an Act is to indicate what, in 
general terms, was the object of the Legislature in passing the Act. The preamble 
here shows that the Indian Evidence Act is not merely a fragmentary enactment, 
but a eonsolidatory one. 

The Act redupes the English law of evidence to the form of express proposi- 
tions arranged in their natural order with some modifications rendered necessary 
by the peculiar circumstances of India. It is, in the main, drawn on the lines of 
the English law of evidence. 

The word ‘ evidence ’ is derived from the Latin word etddens evideray which 
means “ to show clearly ; to make clear to the sight ; to discover clearly ;to make 
plainly certain ; to ascertain ; to prove. 

Before the passing of the Indian Evidence Act, the principles of English law 
of evidence were followed by the Courts in India in presidency-towns . In the mofussil 
Muhammadan law of evidence was followed for some time by Bntish Courts, but 
subsequently various regulations, dealing with principles of evidence, were passed 
for the guidance of mofussil Courts. Act II of 1855 partially codified the law of 
evidence. But it did not affect the practice in vogue in moft^sil Courts. In 186® 
Mr. (afterwards Sir Henry Sumner) Maine prepared a Draft Bill of the Law of 
Evidence, but it was abandoned as not sued to the country. In 1871 
Mr. (afterwards Sir James Eitz-James) Stephen prepared a new draft which was* 
passed as Act I of 1872. 

One great object of the Evidence Act is to prevent laxity in the admissibility 
of evidence, and to introduce a more correct and uniform rule of practice than 
was previously in vogue. The Act is not intended to do more than prescribe 
rules for the admissibility or otherwise of evidence on the issue as to which the 
Courts have to record findings. 

The main principles which underlie the law of evidence are — 

(1) evidence mxist be confined to the matter in issue ; 

(2) hearsay evidence must not be admitted ,* and 

(3) best evidence must be given in all eases. 
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The Indian Evidence Act does not contain the whole law of evidence applicable 
to British India. Besides the Evidence Act there are other Acts of the Indian 
Leefislature and Statutes passed hy the Parliament which make specihc provisions 
on matters of evidence and which are applicable to British India. Where, there- 
fore, the records of a German Court were not authenticated in accordance with 
the Indian Evidence Act, but in the manner prescribed by the English Extradition 
Act, which is applicable to this country, the records were held admissible under it.^ 
Once a statute is passed, which purports to contain the whole law, it is hii- 
perative. It is not open to any Judge to exercise a dispensing power, and admit 
evidence not admissible by the statute, because it appears to him that the irre- 
gular evidence would throw light upon the issue. The principles of exclusion of 
evidence adopted by the Act must be applied strictly and cannot be relaxed at 
the discretion of the Court. ^ 


PART I. 

Relevancy OF Facts. 


CHAPTER I. 

Peeliminaiiy. 


tShort title. 


1. This Act may be called the Indian Evidence 
Act, 1872. 


It extends to all the Provinces of India'^ and applies to all judicial 
proceedings^ in or before any Court, ^ including 
Courts-martial, other than Courts-martial convened 
under the Army Act, the Naval Kseipline Act or that Act as modified by 
the Indian Navy (Discipline) Act, 1934, or the Air Force Act but not to 
affidavits® presented to any Court or officer, nor to proceedings before an 
arbitrator 

Cofiameacement of slcioR come into force on the first day of 

Act. September, 1872, 

COMMENT.— The Indian Evidence Act extends to the whole of British 
India. ‘ British India ’ means, as respects the period before the commencement 
of Part in of the Government of India Act, 1935, all territories and places within 
His Majesty’s dominions which were for ,the time being governed by Plis Majesty 
through the Governor General of India or through any Governor or officer subordi- 
nate to the Governor General of India, and as respects any period after that date 
means all territories for the time being comprised within the Governors’ Provinces 
and the Chief Commissioners’ Provinces, except that a reference to British India 

i Budolf StaUm.ann, In re, (1913) A. 34, [1941] 1 Cal. 468 ; Emperor v. 
S9 Cal. IM; King-Emperor v. Tun Pnrh^oo, [1941] AIL 843, f.b. 

Mlaingy (1923) 1 Kan. 759, f.b. ; Re * As amended by the Indian Inde- 
AnmmMuXhiTiyany(l^ltj)Z%M.^d.M^, pendence (Adaptation of Central Acts 

^ Br%$ Chandra Kandy v. Bakhala- and Ordinances) Order, 1948. 
mnda, (1940) 43 Bom. L. R. 794, 68 I. 
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in an Indian law passed or made before the commencement of Part III of the 
Oovemment of India Act, 1935, shall not include a reference to Berar.^ 

The Indian Evidence Act applies to all judicial proceedings before (a) any 
Court, or (b) a Court-martial under the Indian Army Act, VIII of 1911 (s. 88), 
It does not apply to (a) affidavits, and (b) proceedings before arbitrators. 

“ The law of evidence is the lees fori which governs the Courts. Whether a 
witness is competent or not : whether a certain matter requires to be proved by 
writing or not : whether certain evidence proves a certain fact or not ; that is 
to be determined by the law of the country where the question arises, where the 
remedy is sought to be enforced, and where the Court sits to enforce it.”® The 
law of evidence is a part of the law of procedure. 

1 . ‘ Judicial proceedings. ’ — ^An inquiry is judicial if the object of it is to 
determine a jural relation between one person and another, or a group of persons ; 
or between him and the community generally ; but, even a Judge, acting without 
such an object in view, is not acting judicially.® An enquiry in which evidence 
is legally taken is included in the term judicial proceeding.** An inquiry about 
matters of fact, where there is no discretion to he exercised and no judgment to j 
be formed but something is to be done in a certain event as a duty, is not a judicial | 
but an administrative inquiry. Proceedings before a Magistrate under s. 88 of the 
Criminal Procedure Code are not judicial proceedings under s. 4(d) of the Cdde.® 
Similarly, proceedings before a Magistrate not authorised to conduct an inquiry,® 
nr before a Collector under the Land Acquisition Act,’ are not judicial proceedings. 

2. ‘Court.’— -This word includes all persons, except arbitrators, legally 
authorised to take evidence (s. 8). 

3. ‘ Affidavits. ’—Affidavits are confined to such facts as the deponent is able 
of his own knowledge to prove. Matters to which affidavits are conpned are regu- 
lated by O. XIX;, rr. 1, 2 and 3, of the Civil Procedure Code, and by s. 539 of the 
Criminal Procedure Code. 

A declaration in the shape of an affidavit eamiot be received as evidence of 
the facts stated in it,® 

4. * Arbitrator.’ — ^The provisions of the Evidence Act do not apply to pro- 
ceedings before an arbitrator. Arbitrators are bound to conform to the rules of 
natural justice. They are unfettered by technical rules of evidence.® 

Repeal of enact- 2. [Repealed by the Repealing Act, 1938 (I of 

1938), s. 2 and Sch.] 

3. In this Act the following words and expressions are used in the 
Inter relation clause senscs, unless a Contrary intention appears 

n erpre a ion c ause. ^2ie COntCXt 

‘‘ Court ” includes all Judges and Magistrates, and all persons, 
except arbitrators, legally authorised to take 
“ Court.” evidence. 

^ General Clauses Act (X of 1897), Prasad, (1883) 5 AIL 487. 

*8. 3 (7). ^ 4 Queen-Empress v. Bkarma, (1886) 

® Bain v. Whitehaven and Furness 11 Bom. 702, f.b. i 

Junction Bailway Company, (1850) 3 ’ Ezra v. The Secrdani of State, 

H.L.C.l, 19. (1902) 30 Cal. 36. 

® Qtteeti-Empress v. Tulja, (1887) ® In re Imar Chunder Chiho, (1887) 

12 Bom. 36, 42. 14 CaL 653. 

* Md. ® Suppu V. Govindackaryar, (1887) 

® The Collector of Benares v. Sheo 11 Mad. 85, 87. 
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COMMENT.— 'This definition is not meant to be exhaustive. The word 
* Court ’ means not only the Judge in a trial by a Judge with a jury, but includes 
both Judge and jury.^ A Magistrate holding a preliminary inquiry under s. 164 
of the Code of Criminal Procedure in a police investigation does not exercise the 
functions of a Court ;® but a Magistrate committing a case to the Court of Session 
is a ‘ Court,’® A commissioner appointed to take evidence under the Civil Procedure 
Code (O. XXVI, rr. 1-8) or the Criminal Procedure Code (ss. 503-508) must act in 
conformity with the provisions of this Act, as he is a Court within the meaning of 
this section. 

The Evidence Act applies to proceedings before Indian Marine Courts (Act 

xrvof 1887, s. 68). 

“Fact.’’ “ Fact ” means and includes — 

(1) any thing, state of things, or relation of things capable of 
being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

ILLTJSTKATTONS. 


(а) That there are certain objects arranged in a certain order in a certain 
place, is a fact. 

(б) That a man heard or saw something, is a fact. 

(c) That a man said certain words, is a fact. 

(d) That a man holds a certain opinion, has a certain intention, acts in good 
faith or fraudulently, or uses a particular word in a particular sense, or is or was at 
a specified time conscious of a particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 


COMMENT.— Clause (1) refers to external facts which can be perceived by 
the five senses. Clause (2) refers to internal facts which are the subject of con- 
sciousness, Thus, facts are either physical or psychological. 

lUustrations (a), (b) and (c) exemplify clause (1), and ills, (d) and (e), clause (2). 

A misrepresentation as to the intention of a person is a misrepresentation of 
a ‘ fact.’* See ill. (d). The state of a man’s mind is as much a fact as the state 
of his digestion.® 

The popular’ meaning of the term * fact ’ does not include any mental con- 
dition of which any persqn is conscious. The legal meaning includes what is tangible 
or visible or in any way the object of sense. 

‘Matter of fact ’ is anything which is the subject of testimony. ‘Matter of 
law " is the general law of the land, of which the Courts will take judicial cognizance. 

One fact is said to be relevant to another when the one is connected 
with the other in any of the ways referred to in the 
provisions of this Act relating to the relevancy of 


facts* 

^ Empress v. Askootosh Chuckerhutty, 
(1878) 4 Cal. 483, 

® Queen-Empress v. Bharma, (1888) 
11 'Bom, 702, F.B. 

» Afchayya v. Gangayya, (1891) 35 
188, F,B. 

* Re JaUdu, (1911) 36 Mad. 453; 


The Grown v. Mussammat Soma^ (1916) 
P. R. No. 17 of 1916 (Cr.) ; Saleh v. 
Mussammat Bakhiawar, (1916) P. R. 
No. 3 of 1917 (Civil). 

® Per Bowen, L. J., in Edington 
V. Eitmiaunce, (1885) 29 Ch. D. 459^ 
483. 
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” Facts in issue.” 


COMMENT. — The word * relevant ’ means that any tw'o facts to which it 
is applied are so related to each other that, according to the common course of 
events, one, either taken by itself or in connection with other facts, proves or renders 
probable the past, present or future existence or non-existence of the other, 

‘ Relevant,’ strictly speaking, means admissibl e in jeyidence. Erroneous admission 
of any evISence’ does not make^ it, relevant. , 

The word ‘ relevant is used in the Act with two distmct meanings : (a) as 
I admissible, (b) as connected.^ 

Of all rules of evidence, the most universal and the most obvious is this, — 
that the evidence adduced should be alike directed and conhned to the matters 
which are in dispute, or which form the subject of investigation. The theoretical 
propriety of this rule never can be matter of doubt, whatever difficulties may arise 
in its application. The tribunal is created to determine matters which either are 
in dispute between contending parties, or otherwise require proof; and anything 
which is neither directly nor indirectly Relevant to those matters ought at once 
to be put aside as beyond the jurisdiction of the tribunal, and as tending to distract 
its attention and to waste its time. Evidence may be rejected as irrelevant for one ‘ 
or two reasons : 1st. That the connection between the principal and evidentiary 
facts is too remote and conjectural. 2nd. That it is excluded by the state of the 
pleadings, or what is analogous to the pleadings ; or is rendered superfluous by J 
admissions of the party against whom it is offered.® 

The expression “ facts in issue means and 
includes — 

any fact from which, either by itself or in connection with other 
facts, the existence, non-existence, nature or extent of any right, 
liability or disability^ asserted or denied in any suit or proceeding, 
necessarily follows. 

ExjplaTiation. — ^Whenever, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records an 
issue of fact, the fact to be asserted or denied in the answer to such 
issue is a fact in issue. 

ILLUSTRATIONS. 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 
that A caused B’s death ; 
that A Intended to cause B’s death ; 

that A had received grave and sudden provocation from B ; 
that A, at the time of doing the act which caused B’s death, was, by reason 
of unsoundness of mind, incapable of knmving its nature. 

COMMENT, — ‘Facts in issue’ are facts out of which some legal right, lia- 
bility, or disability, involved in the inquiry, necessarily arises, and upon which, 
accordingly, decision must be arrived at. Matters which are affirmed by one party 
to a suit and denied by the other may be denominated facts in issue ; what facts 
are in issue in particular cases, is a question to be determined by the substantive 
law or in some cases by that branch of the law of procedure which regulates the 
law of pleadings, civil or criminal. 

1 Lata Lakmi Chand v. Sayid Haidat 
Shah, (1890) 4 C. W. N. 82, t.c. 


Best, 1 2th Edn., ss.251, 252, p.232. 
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Criminal cases* — ^As regards criminal cases, the charge constitutes and includes 
‘ facts in issue*’ See Chapter XIX of the Criminal Procedure Code. 

Civil cases. — ^As regards civil cases, ‘ facts in issue ’ are determined by the 
process of framing issues. See O. Xiy, rr. 1-7, Civil Procedure Code. 

‘‘ Document ’’ means any matter expressed or described upon any 
substance by means of letters, figures or marks, or by 
“ Document.” Hiorc than one of those means, intended to be used, 
or which may be used, for the purpose of recording that matter. 

ILLUSTRATIONS. 

A writing is a document : 

Words printed, lithographed or photographed are documents : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document. 

COMMENT.— "This definition is similar to the definition in s, 29 of the Indian 
Penal Code, 

Under the term ‘ documents ’ are properly included all material substances 
on which the thoughts of men are represented by writing, or any other species cf 
conventional mark or symbol. Thus the wooden scores on which bakers, milk- 
men, Asc., indicate, by notches, the number of loaves of bread or quarts of milk 
supplied to their customers .are documents as much as the most elaborate 
deeds. In some instances, no doubt, the line of demarcation between documentary 
and real evidence seems faint ; as in the ease of models or drawings, which clearly 
belong to the latter head, but differ from that which we are now considering in this, 
that they are actual^ not symbolical representations. Documents, being inanimate 
things, necessarily come to the cognisance of tribunals through human testimony ; 
for which reason some old authors have denominated them dead proofs (probatio 
mortua), in contradistinction to witnesses, who are said to be living proofs (probatio 
viva).^ 

“Evidence”. “ Evidence ” means and includes — 

(1) all statements which the Court permits or requires to be made 
before it by witnesses, in relation to matters of fact under inquiry : 
such statements are called oral evidence ; 

(2) all documents produced for the inspection of the Court ; 
such documents are called documentary evidence, 

COMMENT. — ^The word * evidence,’ considered in relation to law, includes 
all the legal means, exclusive of mere argument, which tend to prove or disprove 
any matter of fact, the truth of which is submitted to judicial investigation. This 
term and the w'ord proof are often used as synonyms, but the latter is applied by 
accurate logicians rather to the effect of evidence than to evidence itself.^ ‘ Evi- 
dence ’ has been defined to be any matter of fact, the effect, tendency, or design 
of which is to produce in the mind a persuasion affirmative or disaifirmative of the 
existence of some other matter of fact. 

I^The juristic conception of the term ‘ evidence ’ in the case of the oral testimony 
of witnesses is that the party against whom it is used has had the right and oppor- 

1 Best, 12th Edn., ss. 215, 216, pp. 2 Taylor, 12th Edn., VoL I, s. 3 , 

p.i. 
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timity of cross-examining the witnesses. So long as the accused is not allowed the 
right and opportunity of cross-examining the witnesses, any statements made by 
them can only be described as statements but cannot be dignified with the name 
of evidence.^ 

A law of evidence properly constructed would be nothing less than an appli- 
cation of the practical experience acquired in Courts of law to the problem of enquiring 
into the truth as to controverted questions of fact.^ 

The definition of ‘ evidence ’ covers (a) the evidence of witnesses, and (6) 
documentary evidence. It does not cover everything that a Court has before it. 
There are certain other media of proof ; e.g., the statements of the parties, the 
result of local investigation, facts of which the Court takes judicial notice, and any 
real or personal property, the inspection of which may be material in determining 
the questions at issue such as weapons, tools or stolen property.® The definition 
of ‘ evidence ’ is considered to be incomplete as it does not include the whole material 
on which the decision of the Judge may rest. 

Affidavit. — ^An afiidavit is not evidence within the meaning of this section.: 
It cannot be used as evidence unless the Court has ordered under the Civil Procedure 
Code any particular facts to be proved by such affidavit,^ 

Confessions of co- accused whether evidence. — ^The confessions of persons,, 
jointly tried for the same offence with the accused, are not, according to the Bombay 
High Court, technically evidence.® But the Calcutta High Court has held in a fu|I 
bench case that, though the evidentiary value of such confessions may be but littl^ 
they are ‘ evidence.’® 

Written statement of accused*—- A statement of an accused in the written 
statement filed by him is not strictly evidence, even though the Court may consider 
it.’ . : 

Evidence taken In another case. — ^The evidence given in one case upon the 
issues raised in that case cannot be taken into consideration in another case in which 
other issues arise, but parties may agree that evidence taken in one suit shall be 
treated avS evidence in another.® 

Evidence of Judge. — If, in a case, a J udge wishes to give evidence and intends 
the Court to act on his statement of facts, ^e* should make that statement in the 
same manner as any other witness, and not mefelylHrOTu^^ 

A JuSTge ‘Hnnbf ewdgnc FaT'aT*^ into a case” his own ■ 

' ,jg; R(yyy|^[^ ‘‘of partle^^ " " " 

Panchnama. — ^Persons summoned as witnesses . during a police investigation 
are called jianchas. A panchnama is merely a record of what a panch sees. The 
only use to which it can properly be put is that when the panch goes into the witness-^ 

^ Sayed Mohammad Husain Afqar Nyan v. Queen-Empress, (1897) P. J*' 
Mohani v. Mirza Fakhrullah Beg, (1932) L. B. 368, 

8 Luck. 135. ® Empress v. Ashooiosh ChuckethvMy, 

2 Speech of Mr. Stephen, Proceedings (1878) 4 Cal. 483, f.b. 
of the Council of the Governor-General Emperor v. Tuti Bahu, (1945) 25- 

of India, 1871, p. 457. Pat. 33. 

® Field, 8th Edn., p. 17. « In re Lubeck, (1905) 7 Bom. L. R. 

^ Federal India Assurance Company^ 89i, 32 I. A. 217, 33 Cal. 151. 

JlSfd. v.Atwaudmo, [1944] Nag. 436. » Burpurshad v, Sheo Dyal, (1876) 

® Queen-Empress v. Khandia bin 3 I. A. 259. 

Fandu, (1890) 15 Bom. 66 ; Nga Tha 
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box and swears to what he saw, the panclinama can be used as a contemporary 
record to refresh his memory. If the police want to rely on a panchnama they must 
call a panch to prove The panchnama of a search of premises is not evidence 
of what was found on the search unless the panchas are examined as witnesses,*'^ 

A fact is said to be proved when, after considering the matters 
before it,^ the Court either believes it to exist, or 
» Proved.’* considers its existence so probable that a prudent 

man ought, under the circumstances of the particular case, to act upon 
the supposition that it exists. 

COMMENT. — The word ‘proof’ seems properly to mean anything which 
serves, either immediately or mediately, to comdnee the mind of the truth or false- 
hood cf a fact or proposition ; and the proofs of matters of fact in general are our 
senses, the testimony of witnesses, documents, and the like. “ Proof does not mean 
proof to rigid mathetnatical demonstration, because that is impossible ; it must 
mean isuch evidence as would induce a reasonable man to come to the conclusion.”® 
The degree of certainty which must be arrived at before a fact is said to be proved 
is that described in this section.* In human affairs everything cannot be proved 
with mathematical certainty and the law does not require it.®) The definition of 
proof ” centres round probability. The accused in establishing his plea of private 
defence may discharge his burden by evidence satisfying the jury of the probability 
of his defence.® 

The rules of evidence cannot be departed from, because there may be a strong 
moral conviction of guilt ; for a Judge cannot set himself above the law which he 
has to administer or make it or mould it to suit the exigencies of a particular occasion,'? 
Sui^icion cannot give probative force to testimony which in iteslf is insufficient 
to establish or to Justify an inference of a particular fact.® Suspicion, though a 
ground for scrutiny, cannot be made the foundation of a decision.® The gravest 
suspicion against an accused will not suffice to convict him of a crime unless evidence 
establishes it beyond doubt.^® “The sea of suspicion has no shore and the Court 
that embarks upon it, is without rudder and compass.” 

I, * Matters before it,’ — The expression ‘matters before it’ includes matters 
which do not fall within the definition of ‘ evidence ’ in s. 3C Therefore, in deter- 
minmg what is evidence other than evidence within the phraseology of the Act, 
the iMnition of * evidence ’ must be read with that of ‘ proved,’ It would appear, 
therefore, that the Legislature intentionally refrained from using the word ‘ evidence’ 
in this definition, but used instead the words, ‘ matters before it.’ For instance, 
a fact may be orally admitted in Court. The admission would not come within the 
definition of the word ‘ evidence ’ as given in this Act, but still it is a matter which 
the Court before whom the admission was made would have to take into consideration 

1 Bmp&rof V. MohanUU^ Bababiud, 

(llH048Bom.'L.E, 163. ^ " 

* Emperor v. Bmkm Lam, (1931) 

34 Bom. L. B. 267. 

» Hawkim v. Fmvells Tillery Steam 
Coal Company, XamUed, [1911] l K. B- 
938, 996 ; Emperor v. Shafi Ahmed, 

31 Bom. L. E. 616 . 

^ AMul Karim v. The Crown, (1878) 

F..1fc¥o. 32 of 1878 (On). 

« Emperor v, Shafi Ahmed, (1925) 

^ L. K. 616* 616. 


* Government of Bombay v. Samud, 
(1946) 48 Bom. '?'46, s.b. 

^ Barindra Kumar Chose v. Emperor, 
(1909) 37 Cal. 467, 608. 

® Ibid, 

® Mohammad Mehdi Hasan Khan 
V. Mandir Das, (1912) 39 I. A. 184, 
190, 34 AIL 511, 16 Bom. L. K. 1073, 
quoted in Ilari Krishna v, King-Emperor, 
(1936) 11 Luck. 327, 335, 

tiawaUar Singh v. King-^Emperor, 
(im) 7 Luck. 623. 
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in order to determine whetlier the particular fact was proved or not.^ Similarly, 
the result of a local investigation under the Civil Procedure Code must be taken into 
consideration by the Court though not * evidence ’ within the definition given by 
tile Act. 

The result of a local enquiry by a presiding judicial officer, although it does 
not come under els. (1) and (2) of the definition of the word * evidence’, fails within 
the meaning of the word ‘ proved ’ which comes immediately after.^ 

Difference between evidence in civil and criminal proceedings, — ^Xhe rules 
of evidence are in general the same in civil and criminal proceedings, and bind 
alike crown and subject, prosecutor and accused, plaintiff and defendant, counsel 
and client. There are, however, some exceptions, e.g. the doctrine of estoppel 
applies to civil proceedings only.® The provisions relating to confessions (ss 24 j- 30), 
character of persons appearing before Courts (ss. 53-54), and incompetence of parties 
as witnesses (s, 1201, are peculiar to criminal proceedings. But there is a strong 
and marked difference as to the effect of evidence in civil and criminal proceedings. 
In the former, a mere preponderance of probability, due regard being had to the 
burden of proof, is a sufficient basis of decision ; but in the latter, especially when 
the offence charged amounts to treason or felony, a much higher degree of assurance 
is required. The serious consequences of an erroneous condemnation, both to 
the accused and society, the immeasurably greater evils which flow from it than 
from an erroneous acquittal, have induced the laws of every wise and civilised nation 
to lay down the principle, though often lost sight of in practice, that the persuasion 

of guilt ought to amount to a moral certainty ; * such a moral certainty as 

convinces the minds of the tribunal, as reasonable men, beyond ail reasonable doubt.* 
The expression ‘ moral certainty ’ is here used in contradistinction to physical 
certainty, or certainty properly so called ; for the physical possibility of the inno- 
cence of any accused person can never be excluded.”* 

Thus, in a civil case, a Judge of fact must find for the party in whose favour 
there is a preponderance of proof, though the evidence is not entirely free from 
doubt. In a criminal case no weight of preponderant evidence is sufficient short 
of that which excludes all reasonable 4<^Eht. Unbiassed moral conviction is no 
sufficient foundation for a verdict of giiilty unless it is based on substantial facts 
leading to no other reasonable conclusion than that of guilt. In eases dependent 
on circumstantial evidence, the incriminating facts must be incompatible with the 
innocence of the accused, and incapable of explanation on any other reasonable 
hypothesis than that of his guilt. Circumstantial evidence not furnishing conclusive 
e\ddence against an accused, though forming a ground for grave suspicion against, 
him, cannot sustain a conviction. To justify the inference of guilt from circumstances, ! 
the inculpating facts must be shown to be incompatible with the innocence of the 
accused and incapable of explanation on any other reasonable hypothesis than that 
of guilt.® No man can be convicted of an offence where the theory of his guilt is no 
more likely than the theory of his innocence.* 

The weakness of the defence and the inability of the accused to prove that 
innocence are no grounds for convicting them, if the prosecution evidence is not 


^ Joy Coomar v. Bundhoo LaU, (1882) 
9 Cal, 868, 866. 

« Ibid. 

« Best, 12th Edn., s. 94, p. 81. 

* Ibid.^ s. 95, p. 82. 


® B^fipercyr v. Kangdi Mali, (1905) 
41 Cal. 601 ; Emperor v. Patbhoo, 
[1941] All. 843, F.B. 

* Emperor v. Shivdas Omkar, (1912) 
15 Bom. R. 315. 
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strong enough and sufficient to justify their conviction.^ The onus of proof in. 
criminal cases never shifts to the accused, and they are under no obligation to prove ^ 
their innocence or adduce evidence in their defence or make any statement.® 

In cases based on circumstantial evidence that evidence should be so strong 
as to point unmistakably to the guilt of the accused. The fundamental rule by 
which the effect of the circumstantial evidence is to be estimated is that in order to 
justify the inference of guilt the inculpatory facts must be incompatible with the 
innocence of the accused and incapable of explanation upon any other reasonable 
hypothesis than that of his guilt.® 

In a civil case, it is the duty of the parties to place their case before the Court 
as they think best, whereas in a criminal ease it is the duty of the Court to bring 
all relevant evidence on the record and to see that justice is done.'* 

In a criminal trial, it is for the Court to determine the question of the guilt 
of the accused and it must do this upon the evidence before it, independently of 
decisions in a civil litigation between the same parties. A judgment or decree is ^ 
not admissible in evidence in all cases as a matter of course, and, generally speakings 
a Judgment is only admissible to show its date and legal consequences.® 

The rules regulating the admissibility of evidence are, in general, the same 
in civil as in criminal proceedings. When dealing with the serious question of 
the guilt or innocence of persons charged with crime, the following general rules 
have been suggested for the guidance of tribunals : — 

1. The onus of proving everything essential to the establishment of the charge 
against the accused, lies on the prosecutor. 

2. The evidence must be such as to exclude, to a moral certainty, every reason- 
able doubt of the guilt of the accused. 


3. In matters of doubt it is safer to acquit than to condemn, since it is better 
that several guilty persons should escape than that one innocent person should 
suHer. 

4. There must be clear and unequivocal proof of the corpus delicti, 

5. The hypothesis of delinquency should be consistent with ail the facts 
proved.® 

A fact is said to be disproved when, after considering the matters 
“ Di roved before it,^ the Court either believes that it does not 

isprove . exist, 01 considcrs its non-existence so probable that 

a prudent man ought, under the circumstances of the particular case, 
to act upon the supposition that it does not exist. 

COMMENT. — ^This is merely the converse of the definition of ‘proved.’^ 

u xr ♦ « j ^ is said not to be proved when it is neither 
proved nor disproved. 

COMMENT. — ^The definition of ‘proved’ is the embodiment of a sound rule 
of common-sense. It describes what degree of certainty must be arrived at before 
a fact can be said to be proved. Proof means anything which serves, either imine- 


^ Mar Dayal Singh v. King-jEmperor, 
(1933) 8 Luck. 397. 

^ * Binayendra Chandra Fande v. 

I Mmptror, (1936) 63 Cal. 929. 

® Hawaldar Singh v. King^'EmperoT^ 
Luck. 623, 

* Emperor v. Janki Frasad^ (1920) 


43 AIL 283. 

® Trailokyanath Das v. Emperor^ 
(1931) 59 Cal. 136. 

® Best, 12th Edn., ss, 439, 440, 441« 
;451,' pp. 872-382, 

’ Emperor v. Shafi Ahmed, (1925) 
31 Bom. L. R. 515. 
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‘ Shall presume.’ 


diately or mediately, to convince the mind of the truth or falsehood of a fact or 
^ proposition. There is no law in this country, which recognizes different degrees of 
proof in different cases.^ The term ‘not proved’ indicates a state of mind between 
two states of mind (‘proved’ and ‘disproved’) when one is unable to say precisely 
how the matter stands.® 

4. Whenever it is provided by this Act that the Court may presume 
a fact, it may either regard such fact as proved, 
** May presume.” unless aud Until it is disproved, or may call for 
proof of it : 

Whenever it is directed by this Act that the Court shall presume a 
fact, it shall regard such fact as proved, unless and 
until it is disproved ; 

When one fact is declared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one fact, 
“Conclusive proof.” regard the other as proved, and shall not allow 
evidence to be given for the purpose of disproving it, 

COMMENT. — ^The term ‘presumption,’ in its largest and most comprehen- 
sive signification, may be defined to be an inference, affirmative or disaffirmative 
of the truth or falsehood of a doubtful fact or proposition, drawn by a process of 
probable reasoning from something proved or taken for granted,® 

A presumption means a rule of law that Courts and Judges shall draw a particular 
inference from a particular fact, or from'^ particular evidence, unless and until the 
truth of such inference is disproved. 

Under English law presumptions are divided into — 

(1) Presumptions of fact. They are akin to “may presume” of this section.. 
See ss. 86-88, 90, 114 and 148(4), 

(2) Presumptions of law. These are divided into (a) absolute or irrebuttable 
presumptions of law, and (6) disputable or rebuttable presumptions of law. 

(a) Absolute or irrebuttable presumptions of law are akin to “conclusive 
proof” of this section. See ss. 41, 112 and 113. 

(b) Disputable or rebuttable presumptions are akin to “shall presume” of tliis 
section. See ss. 79-85, 89, 105, 107-111. 

(3) Mixed presumptions of law and fact. These hold a place midway between 
presumptions of law and presumptions of fact. These may be regarded also as. 
generally akin to “may presume” of this section. 

A Court, where it ‘may presume’ a fact, has a discretion to presume it as proved,, 
or to call for confirmatory evidence of it, as the circumstances require. In such a 
case the presumption is not a hard and fast presumption, incapable of rebuttal, a 
presumptio juris et de jure^ In cases in which a Court shall presume a fact, the' 
presumption is not conclusive but rebuttable. 

Presuniptions of fact or natural presumptions are inferences which are naturally 
and logically drawn from experience and observation of the course of nature, the 
constitution of human mind, the springs of human action, the usages and habits 


^ See Weston v. Peary Mohan Dasst 
(1912) 40 Cal. 898. 

® Empero^ v. Shaft Ahmeds (1925) 


31 Bom. L. R. 51$. 


3 Best, 12th Edn., s. 299, p. 267. 
^ Emperor v. Shrinivas, (1905) 7 
Bom. L, R. 969. 
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of society. These presumptions are generally rebuttable. Clause (1) of the section 
appears to point at presumptions of facts, 

Presumptions, or, as they are also called, ‘‘intendments” of law, and by the 
■civilians, praesumptiones sen podtiones juris, are infercmces or positions established 
by law, common or statute, and have been shown to be indispensable to every well- 
regulated system of jurisprudence. They differ from presumptions of fact and 
mixed presumptions in two most important respects : 1st, that in the latter a dis-* 
cretion, more or less extensive, as to drawing the inference is vested in the tribunal ; 
while in those now under consideration, the law peremptorily requires a certain 
inference to be made whenever the facts appear which it assumes as the basis of that 
.inference. 2nd, as presumptions of law are, in reality, rules of law, and part of the 
law itself, the Court may draw the inference whenever the requisite facts are before 
it.^ Presumptions of law are based, like presumptions of fact, on the uniformity of 
deduction which experience proves to be justifiable ; they differ in being vested by 
the law with the quality of a rule, which directs that they must be drawn ; they are 
permissive like natural presumptions, which or may not be drawn ; and pre- 
sumptions of law again differ in their force, according as they [are rebuttable or 
irrebuttable. As to the former, the presumption shall stand good only until it is 
disproved. The latter class, or irrebuttable presumptions, the law holds conclusive.® 
See ss. 79 to 90 and s. 105, infra, as to presumptions of fact and rebuttable presump- 
tions of law, " 

Clause 3 of the section points at irrebuttable presumptions of law and the 
number of such presumptions is very few (see ss. 41, 112, 113, infra, and s. 82 of the 
Indian Penal Code). 


CHAPTER 11. 

Of the Relevancy of Facts. 


5. Evidence may be given in any suit or proceeding of the existence 
Evidence may be HOH-existence of every fact in issue and of such 
given of facts in issue Other facts as are hereinafter declared to be relevant,^ 
■andreievantfects. and of no Others. ^ 

Ewphmtion. — ^This section shall not enable any person to give evi- 
dence of a fact which he is disentitled to prove by any provision of the 
law for the time being in force relating to Civil Procedure. 

,P , ' nXnSTKATlONS. % 

(a) A is tried for the murder of B by beating him with a club with the intention 

«of causing his death. 

At A’s trial the following facts are in issue : — 

A’s beating B with the club ; 

A"s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(h) A suitor does not bring with him, and have in readiness for production 
■at the first hearing of the case, a bond on which he relies. This section does not 
enable him to produce the bond or prove its contents at a subsequent stage of the 

^ Best, 12th Ed., s. 304, pp. ^ Norton on Evidence, secs. 97-98. 
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proceedings, otherwise than in accordance with the conditions prescribed by the 
Code of Civil Procedure. 

^ COMMENT. — Section 3 says that one fact is relevant to another when t he 

one is connected with the other in any of the way s referred to in this .chapt er, 
KeIewncyTs"thus'Mly int ss. 6-11. '‘These sections enuniSte specifically 

the different instances of the connection between cause and effect which occur 
most frequently in judicial proceedings. They are designedly worded very widely, 
and in such a way as to overlap each other. Thus a motive for a fact in issue 
(s. 8) is part of its cause (s. 7) ; subsequent conduct influenced by it (s. 8) is part of 
its effect (s. 7). Facts relevant under s, 11 would, in most cases, be relevant under 
the other sections.”^ 

The object of this chapter is to point out in what cases collateral facts are 
relevant. 

Object. — The object of this section is to restrict the investigation made by 
^ Courts within the bounds prescribed by general convenience. 

Principle. — Of no fact can evidence be given unless it be either a fact in issue 
or one declared relevant under the following sections. Thus evidence of all coIIateraT 
facts, which are incapable of affording any reasonable presumption as to the principal 
matters in dispute, are excluded to save public time. 

Scope. — ^This section excludes everything not covered by the purview of some 
other succeeding section. The last four words of the section ‘and of no others'’ 
preclude a party from proving any facts not in issue or not declared relevant by 
any of the remaining sections of this chapter. To establish the relevancy of any 
fact, it must be shown that it is a fact in issue or fact such as is declared to be relevant.. 
Evidence is to be confined strictly to the issue. 

^ 1, ‘Facts. ,, .declared to be relevant.’ — T Hie relevanL faets are all th ose 

fac ts which are in the eye of the law so conn ected related., to the^lacts in 

issue that th ey render the latter probable o r improb able. 

2. ‘And of no others. ’ — ^The section excludes everything which is not covered 
by the purview of some other section which follows in the Statute.* Any one who 

somToireT^r^dt^ sections.. The words “and of no others” impose 

a duiiy oh tfle t to CMuHe evidence orirreleyant facts, irrespective of objections 
by the parties. In criminal proceedings this duty is expressly imposed by the 
Criminal Procedure Code, s. 298. In civil proceedings see the Code of Civil Procedure,. 

^ 1908, O. XIII, r. 3.8 

Admissibility of evidence. — ^The Courtis to decide the questionof admissibility 
of evidence (s. 136, infra). It should be decided as it arises and should not be 
reserved until Judgment in the case is given. T he moment a witness commenc es 
givin g evidence which is he should beTt opped b y 

object ing to a question mi istLii n so as soon as it is stated and before the ^swe|;is 
given. When an irrelevant do cum ent i s tendered an objection should be made at 
tha Ttfii e. l?it M it isj oansidered^o-be^g^ 

A^..ms±S L..mm^ a document cannffl LJijy&4fe&Ji ^ when the^op posite.. 

n artv seek? to use it against him.** 

the Court of first instance to the reception 

i Stephen’s Introduction, p. 72. 8 Stokes’ Anglo Indian Codes, VoL 

* The ^ Collector of Gorakhpur v. II, p. 854. 

Faldkdhari Singh, (1889) 12 AIL 1, 43, * Baman v. Secretary of State for 

, F.B. India m Council, (1901) 24 Mad. 427. 


14 


THE LAW OF ETIDENCE. 


[chap. II. 


■of a document in evidence, it is not witlim the province of the appellate Court to 
raise or recognise it in appeal.^ The appellate Court, however, has a perfect right 
to attach such weight to the document as it thinks proper, or to say whether it ought 
to be treated as evidence as against particular parties to the suit.^ 

Explanation.— This Explanation prolnbits a party from claiming any relief 
upon facts or documents not stated or referred to by him in his pleadings. Illus- 
tration (b) elucidates the meaning of the Explanation. 

^ 6. Facts which, though not in issue, are so connected with a fact 

Relev nc of facts 

formlS^pSt of same relevant, whether they occurred at the same time 
transaction. place or at different times and places. 

ILLUSTEATIONS. 

(g) a is accused of the murder of B by beating him. Whatever was said 
or done by A or B or the by-standers at the beating, or so shortly before or after 
it as to form part of the transaction, is a relevant fact. 

{b) A is accused of waging war against the Queen by taking part in an armed 
insurrection in which property is destroyed, troops are attacked, and gaols are 
broken open. The occurrence of these facts is relevant, as forming part of the general 
transaction, though A may not have been present at all of them. 

(/;) A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to the subject out of which the libel arose, and 
forming part of the correspondence in which it is contained, are relevant facts, 
though they do not contain the libel itself, 

(d) The question is, whether certain goods ordered from B were delivered to 
A. The goods were delivered to several intermediate persons successively. Each 
delivery is a relevant fact. 

COMMENT. — Principle. — ^This section admits those facts the admissibility 
of which comes imder the technical expression res gestae [i.e. the things done (includ- 
ing words spoken) in the course of a transaction], but such facts must * form part 
of the same transaction.’ If facts form part of the transaction which is the subject 
of enquiry, manifestly evidence of them ought not to be excluded. The question 
is whether they do form part or are too remote to be considered really part of the 
transaction before the Court. A transaction is a group of facts so connected together 
as^to be referred to by a single leg al name, as a crime,'"a"FdntracT,‘a 
other subject of inquiry which may be in issue. Every fact wliich is part of the 
same transaction as the facts in issue is deemed to be relevant to the facts in issue 
although it may not be actually in issue, and although if it were not part of the 
same transaction it might be excluded as hearsay.® ^Illustration (6) indicates that 
acts done at different places and times may form part of the same transaction. 
Thus, a transaction consists both of the physical acts and the words accompanying 
such physical acts, whether spoken by the person doing such acts, the person to 
whom they were done or any other person or persons. Such words are admissible 
in evidence as parts of a transaction [mdc ill. (a) ]. The expression ‘by-standers’ 
used in ill. («) means the persons who are present at the time of the occurrence and 
not those who gather on the spot after the occurrence. The remarks made by persons 

^ Chimnaji Govind Godhok v. Binlcar 6 Cal. 666, 6T0. 

JOkondev Godbok, (1886) 11 Bom. 820. ^ Chain Mahto v. The Emperor^ 

® JMur All V. Mhyea LalJha,il8m) (1906) 11 C. W. N. 266, 270. 
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other than the eye-witnesses could only be hearsay because they must have picked 
up the news from others.^ 

A transaction in its ordinary sense is some business or dealing which is carried 
on or transacted between two or more persons.® 

This and the following sections deal with circumstantial evidence. Sections 
7, 8 and 0 explain and illustrate this section. 

^ . 'CASES.— Facts . forming- part of same transaction.— Statements "of . by- '. .■ 
standers wi tnessing a transaction ar e relevant if they are madeiw hile the transaction " 

Is mprogi^^^ befo re or after it as to form part of the same transactio n.® '. 

Vi^ere A was tried^or the murder of B by shooting him, the facts that the person, 
then in the room, with B, saw a man with a gun in his hand pass a window opening 
into the room where B was shot, and thereupon exclaimed ‘^‘there’s butcher” (a 
name by which A was known), were held to be relevant.* The only evidence 
against an accused charged %vith having voluntarily caused grievous hurt was a 
statement made in the presence of the accused by the person injured to a third 
person, immediately after the commission of the offence. The accused did not, 
when the statement %vas made, deny that she had done the act complained of. It 
was held that the evidence was admissible imder this section and s. 8, ill. (g),® 

Facts not so connected as to form part of same transaction. — Where a 
person was charged with forging a particular docmnent, evidence that a number 
of documents apparently forged, or held in readiness for the purpose of forgery, 
were found in the accused’s possession, was held inadmissible.® The accused was 
charged with having received illegal gratifications from C. <fe Co. on three occasions 
in 1876. In 1876, 1877, and 1878, C. & Co. were doing business as commissariat 
contractors and the accused was the manager of the commissariat office. It was 
held that the evidence of similar but unconnected instances of receiving illegal 
gratffications from C. & Co. in 1877 and 1878 was not admissible against him under 
ss. 5 to 18.’ Evidence of witnesses who deposed that the deceased had made certain 
statements to them either nine months or even ten days prior to his murder were 
held inadmissible under this section or s. 8.® 

■ 7. Facts which are the occasion, cause or effect, immediate or | 

Facts which are the c>therwise, of relevant facts, or " facts in issue, or 1 j 
occasion, cause or cjffcct which COUStitut^ . th^_ltate „ 0 wllich 

of facts in issue. happened,, or which afforded an, opportunity 

for their occurrence or transaction, are relevant. 

ILLUSTRil’IONS. 

(a) The question is, whether A robbed B. 


^ Nasir Din v. The Crown, [1944] 
Lab. 461. 

® Gujju Lall V. Fattek Lall, (1880) 
■6 Cal. 171, F.B. 

® Chain Mahto v. The Emijeror^ 
{1906)11 C. W. N. 260. 

* Fowkes, (1856) Stephen’s Digest, 
12th edu. (1946). 

® In re Surat Dhobni, (1884) 10 
Cal. 802. 

® ffari Chintaman DUcshit v, Moro 
Lakshman, (1886) 11 Bom. 89. 


’ Empress v, M. J. Vyapoory Moode-- 
liar, (1881) 6 Cal. 655. 

® Autar Singh v. The Crown, (1928) 
4 Bah. 451; Jowala Sahai v. Crown, 
(1914) P. H. No. 34 of 1914 (Cr.). The 
statement of a person, not examined 
as a witness, alleging abduction by 
the accused, a year before, is not part 
of the res gestae of the subsequent 
abduction for which they were on trial : 
Khijiruddin Sonar v. Emperor, (1925) 
53 Cal. 372. 
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The facts that, shortly before the robbery, B went to a fair with money in 
his possession, and that he showed it or mentioned the fact that he had it, to third 
persons, are relevant. 

(b) The question is, whether A murdered B. 

Harks on the ground, produced by a struggle at or near the place where the 
murder v as committed, are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits 
of B, known to A, wliich afforded an opportunity for the administration of poison, 
are relevant facts. 

^COMMENT. — This section admits a very large class of facts connected with 
facts in issue or relevant facts, though not forming part of the transaction. Facts 
forming part of the same transaction are admissible under the preceding section. 
Evidence relating to collateral facts is admissible when such facts will, if established, 
establish reasonable presumption as to the matter in dispute and when such evidence 
is reasonably conclusive. The section provides for the admission of several classes 
of facts which are connected with the transaction under inquiry in particular modes 
viz,, (1) as being the occasion or cause of a fact ; (2) as being its effect ; (3) as giving 
opportunity for its occurrence ; and (4) as constituting the state of things under 
which it happened. When an inference is to be founded upon the existence of such a 
connection, every step by which the connection is made out must either be proved, 
or be so probable under the circumstances of the case that it may be presumed with- 
out proof.^ 

A fact in issue cannot be proved by showing that facts similar to it, but not 
part of the same transaction, have occurred at other times. Thus, when the question 
is, whether a person has committed a crime, the fact that he had committed a similar 
crime before is irrelevant. 

Illustration (a) is an instance of facts relevant as giving occasion or opportunity, 
(b), of facts constituting an effect, (c), of facts constituting the state of things under 
which an alleged fact happened. 

Evidence of footprints is admissible under this section.® 

8. Any fact is relevant which shows or consti- 

Motive, preparation , , ^ • 

and previous or subse- tutcs a motivc or preparation lor any fact in issue or 
quent conduct. relevant fact ^ 

The conduct of any party, ^ or of any agent to any party, to any suit 
or proceeding, in reference to such suit or proceeding, or in reference to 
any fact in issue therein or relevant thereto, and the conduct of any 
person an offence against whom is the subject of any proceeding, is 
relevant, if such conduct influences or is influenced by any fact in issue 
or relevant fact, and whether it was previous of subsequent thereto. 

Ewplanation IK — ^The word conduct ” in this section does not 
include statement, unless those statements accompany and explain 
ihan statements ; but this explanation is not to affect the 
relevancy of statements under any other section of this Act, 

Explanation 2K — ^When the conduct of any person is relevant, any 
statement made to him or in hi^ presence and hearing, which affects 
such conduct, is relevant. 

^ Stephen’s Introduction, ® v. [1941] Kar. 525* 
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ILLUSTRATIONS. 

(a) A is tried for the murder of B. 

''i'he factf? that A murdered C, that B knew that A had murdered C, and that 
B hai tried to extort money from A by threatening to make Jiis knowledge puMleij, 
are relevant. 

(d) A sues B upon a bond for the payment ol money. B denies the maklni? 
of the bond. 

The fact that, at the time when the bond was aDeged to be made, B required, 
money for a. partieuiar purpose, is relevant. ^ . 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that wMcir 
was administered to B, is relevant. 

/ . (d) The question is whether a certain document is the will of A. 

The facts, that not long before the date of the alleged will A made inquiry 
into matters to which the provisions of the alleged will relate, that he consulted^ 
vakils in reference to making the will, and that he caused drafts of otiier wills te- 
be prepared of wliich he did not approve, are relevant, 

(e) A is accused of a crime. 

The facts that, either before or at the time of, or after the alleged crime, A 
provided evidence which would tend to give to the facts of the case an appeamL^ 
favourable to liimself, or that he destroyed or concealed evidence, dr prevented: 
the presence or procured the absence of persons who might have been witnesses^ 
or suborned persons to give false evidence respecting it, are relevant. * 

' - (/) The question is whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence— “the pohee am ’ 
cpming to look for tjie man who robbed B,” and that immediately afj«rwards^ A 
Jan away, are relevant. 

) (g) The question is whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C in A’s presene® 
and hearing—**! advise you not to trust A, for he owes B 10,000 rupees,” and that 
A went away without making any answer, are relevant facts. 

, (h) The question is, whether A committed a crime, 

j The fact that A absconded after receiving a letter warning Mm that 
Was being ir^de for the criminal, and the contents of the letter, are relevant, 

(i) A is accused of a crime. ^ 

The facts that, after the commission of the alleged crime, he absconded m 
was in possession of property or the proceeds of property acquired by the eiLm 
or attempted to conceal things which were or might have hem used in comnuttW 
^ are relevant. * ’ 

(J) The question is, whether A was ravished. 

The facts that, shortly after the all^d rape, she made a complaint nMMir’ 
to the crime, the circumstances under which, and the terms in which, the comnMiS 

was made, are relevant. . . 

The fact tliat, without making a complaint, she said tliat she had been ravished 
IS not relevant as conduct under this section, though it may be relevant as a Svim- 
^eelaration xmder section 32, clause (J), or as corroboratrfre evidence «fldereectic». 


(k) The question is, whether A was robbed. 

L E— the alleged robbery, be made a wimplaint reia«*^ 
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to the offence, the circumstances under which, and the terms in which, the com- 

nlaint was made, are relevant. _ i - ^ • 

^ The fact that he said he had been robbed without making any complaint, is 
not relevant, as conduct under this section, though it may be relevant as a d^g 
declaration under section 32, clause (I), or as corroborative evidence under section 


■ • • 

COMMENT.--PrincipK--Under tliis section the motive which induces a 
uartv to do an act, or the preparation wMch he makes in its commission, will be 
token into account. Evidence of motive or preparation becomes important when 
a case depends upon circumstantial evidence only. 

The Evidence Act intends to make only those statements admissible which 
are the essential complement of acts done or refused to be done, so that the act 
itself or the omission to act acquires a special significance as a ground for inference 
with respect tc the to in the case under trial.V The statements and the acts 
must be so blended as to form part of a thing observed by the witnesses and sought 
to be proved. The existence of the fact which these statements accompany must 

be established independently.^ 

This section embodies the rule that the testimony of res gestae is allowable 
when it goes to th^ root of the matter concerning the commission of a crime. Con- 
sequently, a verbal statement to a police-officer during the tune of recovery of 
'•articles upon the information of an accused in custody, is admissible in evidence,® 

iSlotive.—Motive is that which moves a man to do a particular act. There 
can be no action without a motive, which must exist for every voluntary act. 
GeneraUy speaking the voluntary acts of sane persons have an impelling emotion 
•or motive.' M ntive in_ the corre ct sens e is . the em , cd J Qn ...si ipp . OSg d J p have l eci^t CL 
the act. It is often proved by the conduct of a person. “ The orcfinary je^eling s, 
passions and pr opensi ties un der which parti e s actyare facts, k^wn_by^_q ^ 

Ld exp^ence : a nTtKey are so uniform that a conclusion may 

h ;. that, if a partv Lacta in a. panifi u l ar 

rnflii^ce of a particular motive” .* Previous threats, pre%dous altercations, or 
previous litigations between parties are admitted to show motive. 

If there is motive in doing an act, then the adequacy of that motive is not 
in all cases necessary. Heinous offences have been committed from very slight 
motive. Evidence of motive is material in criminal cases. Illustrations (a) and 
(6) refer to motive. The motives of parties can only he ascertained by inference 
•drawn from facts. Where A was tried for the murder of B, the fact that, at the 
instigation of A, B murdered C long before B’s murder, and that A, at about that 
time, -used expressions of malice against C, were held to be relevant as furnishing 
motive on the part of A who murdered fe.® 

Existence of previous and subsequent similar conduct is relevant to an issue 
of intention or other state of mind although it cannot be used to prove the commis- 
sion of the crime.® 

Preparation. — ^Preparation consists in devising or arranging the means or 
measures necessary for the commission of a crime. Preparations on the part of 

Empress Mama Eirapa^ (1878) 

S Bom. 12, 17. 

® Mrs, M. jP. Uego v. Emperor^ 

(1$88)-2^N.L.. E. 251. 

3 EMi Jeeban Bhattaeharjya v. Em- 


peror, (1986) 63 Cal. 1053. 

4 Com. V. Webster, 5 Cuch. 295, 810. 
® Bece V. Clewes, (1830) 4 C. & P, 221. 
® Emperor v. Shw Kali Goswami, 
[1944] All. 758, F.b, 
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the accused to accomplish the crime charged, or to prevent its discovery, or to aid 
his Cuscape, or to avert suspicion from himself are relevant on the question of his 
guilt. Where the quesion is whether A has committed an offence, the fact of his 
having procured the instruments, which are used in its commission, is relevant. 
Illustrations {c) and (d) refer to preparation. 

But no inference of guilt will arise where the preparations may have been 
innocent, or for the execution of something different, though illegal; or where 
the crime for the execution of which the preparations were made may have been 
subsequently frustrated or voluntarily abandoned. A is indicted for murdering 
B by poisoning him. It appears that shortly before A purchased a quantity of 
poison. This raises an inference of guilt. But it appears that A had purchased 
the poison to kill vermin. This overthrows the inference of guilt. A prepares 
poison with which he intends to kill B. Before he uses it he repents of his crime 
and abandons the idea of killing B. This overthrows the inference arising from the 
purchase of poison. 

1 . ‘Conduct of any party. ’—The conduct of any party or his agent in reference 
to a suit or proceeding will be scanned under this section. A fact can be prov ed 
b y conduct of a party and by surrounding circumstance s. The production of articles 
by anliccused person is relevant as evidence of conduct. Statements accompanying 
or explaining conduct are also relevant as part of the conduct itself. If such state- 
ments do not appear on record, the evidence remains incomplete or imperfect.^ 

In the case of documents the Courts very often interpret them by evidence 
of the mode in which property dealt with by them has been held and enjoyed. 
Sugden, L. C., in a case said : “Tell me what you have done under such a deed, 
and I will tell you what that deed means’’.^ 

The word ‘party’ includes the plaintiff and defendant in a civil suit as well as 
the accused in a criminal prosecution. 

The ‘first information report’, that is, information recorded under s. 154, 
Criminal Procedure Code, may become admissible under this section. The im- 
portance of first information lies in the fact that it shows on what materials the 
investigation commenced and what was the story then told.® 

2, Explanation 1 . — The conduct of a party interestel in any proceeding 
at the time when the facts occurred out of which the proceeding arises is extremely 
relevant. According to this Explanation the word ‘conduct’ does not include 
statements, unless those statements accompany and explain acts other than state- 
ments ; and it is on such a statement that the significance of the act, which it ac- 
companies, in many cases, wholly depends. Mere statements, as distinguished 
from acts, do not constitute conduct. A statement by a retiring partner, made 
immediately after his retirement, as the reason for his refusing to continue to guaran- 
tee the firm’s account with a bank, may be admissible to explain his conduct.* 

‘Conduct’ may in certain circumstances include statements as well as acts, 
but in doing so it still retains the difference between an act and a statement. There 
is a clear difference between a statement and an act. A statement must consist 
of words, whether spoken or written, or spelled out as would be done by a mute 

^ Emperor v. Eafique-ud-din Ahmads (1849) 2 H. L, C. 887. 

(1984) 62 Cal. 572 ; Neharu v. Emperor ^ ® Manimohan Ghosh v. Emperor, 

[1987] Nag. 268. (1981) 58 Cal. 1312. 

^ ^ The Attorney ^Generalv, Brummondy * Pramaiachandra Kar v* Bhag^ 

(1842) 1 Dru. <fe War, 858, 868, on appeal, wandas Madanlal, (1981) 59 Cal. 40. 
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person on Ms fingers or otherwise. Acts, however, exclude words and cannot be 
translated into words. ^ 

This Explanation points to a case in wMch a person whose conduct is in dispute 
mixes up together actions and statements ; and in such a case those actions and 
statements may be proved as a whole. Eor instance, a person is seen running 
down a street in a wounded condition, and calling out the name of his assailant, 
and the cireumstanees under which the injuries were inflicted. Here what the ; 
injured person says and what he does may be taken together and proved as a whole.®* 

The conduct made relevant imder this section is conduct which is directly 
and immediately influenced by a fact in issue or relevant fact, and it does not in- 
clude actions resulting from some intermediate cause, such as questions or suggestions 
by other persons. Thus, signs made by the deceased, shortly before his deatix, 
when questioned as to the circumstances imder wliich injuries had been inflicted 
on her, could not be proved as conduct, inasmuch as taken alone, and without 
referring to questions leading to them, there was nothing to connect them with 
the cause of death and so to make them relevant.® Such questions and signs taken 
together are admissible in evidence under s. S2(i) as ‘verbal statements’ as to the 
cause of the death of the deceased.'* 

Statements made by an accused while in the custody of the police are not 
admissible in evidence as conduct or otherwise.^ This section, so far as it admits 
a statement as included in the word ‘conduct’, must be read in connection with 
ss. 25 and 26, and cannot admit a statement as evidence which would be shut out 
by those sections.® The evidence of police officers as to the pointing out of the 
various places by the accused cannot be treated as evidence of conduct because 


such evidence really amounts to confession of his guilt by the accused while he 
is in the custody of the police.’ The Allahabad High Court has dissented from 
this view and held that the pointing out of property does not amount to a con- 
fession. The digging out and handing over to the police by the accused person, 
without saying anything, of certain articles from particular spots to which he took 
the police and witnesses does not amount to a “statement”,® but is an “act” or 
“conduct”. 

Acts of parties cannot be allowed to affect the construction of written instm- 
ments if that construction be in itself ambiguous otherwise, the conduct of the 
party is very important in the construction of documents. In criminal cases all 
the circumstances of the ease in every part of the conduct of the accused may be 
taken into consideration for the purpose of showing tire presence of crime by nega- 
tiving the operation of every natural agency. 


1 Emperor Y* Nmmy All. 280, 

® Queen^^Empress v. AbdulMiy (1885) 
7 All. 885; 895, P.B. ; Emperor v. Sadhu 
Chwran Das, (1921) 49 Cal. 600 ; Chan- 
drika Bam Kahar v. Kirm-Emperor^ 
(1922) 1 Fat. -401 ; Banga v. The Crownt 
(1924) 5 Lah. S05. All these are approved 
of in Chandra^elchara alias AUsandiri 
V. The King, [1987] A. C. 220, 89 Bom. 
L* E. 859, F.c. 

® Queen-Empress v. Abdullah., (1885) 
7 Ali. 885, F.B. 

* Ibid. 

« Qmm-Empress v, Nana, (1889) 

14 Bom, 260, F. B. 


« Queen Empress v. Nana, (1889) 
14 Bom. 260, f.b. See the observations 
of Broomfield, J., in Emperor v. Ganu 
Chandra, (1981) 84 Bom. L. E. 808, 
811, 56 Bom. 172. See the opinion 
of the division bench in the full bench 
case of Syamo Maha Patro, In re, 
(1982) 55 Mad. 903, f.b. 

’ Turob V. King-Emperor, (1984) 
10 Luck. 281 ; Emperor v. Mira Gabar, 
(1919) 21 Bom. L. K. 724. 

® Emperor v. Nanua, [1941] All, 
280. 

® In re Purmanandas Jeewandas^ 
(1882) 7 Bom. 109. 
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Illustration {«f) refers to previous conduct ; illustration (<;), to previous and sub- 
^ sequent conduct of the accused. Illustrations (j) and (k) make statements of a 
person against whoxn an oiTence has been committed, relevant . Illustration (j) is an 
example of the admissibility of a complaint in a case of rape as evidence of conduct. 

3. Explanation 2. — Statements made in the presence of a party are admis- 
sible as the groundwork of his conduct. Thus, if a man accused of a crime is silent, 
or flies, or is guilty of false or evasive answers, his conduct, coupled with the state- 
ments, is in the nature of an admission, and therefore evidence against himself. 
It is a general rule that statements made in the presence of the accused, and which 
he might have contradicted, if untrue, are evidence against him.^ See illustrations 
(/) and (g). The maxim qui tad comentire mdeiur (silence gives consent) must be 
taken with considerable qualification. For silence to carry incriminating force 
there must be circumstances which aHord an opportunity to speak. Silence is 
^ not evidence of an admission, unless there are circumstances which render it more 
reasonably probable that a man would answer the charge made against him'than 
that he would not.® Before the words of a third person are let in, it must be shown 
that the conduct which they allege to afCeet is relevant.® 

GASES. — In a trial for kidnapping, robbery and murder, the subsequent 
conduct of the accused, in making evidence for himself to prove alibi, his projected 
flight by sea, and his endeavour to conceal his identity, were admitted in evidence 
as conduct indicating a consciousness of impending danger and guilt.* Evidence 
of possession by the accused of a large number of coins not in common circulation 
and his attempt to dispose of them were held to be admissible, on his trial for having 
fraudulently delivered to another counterfeit coins knowing them to be counterfeit.® 
* In a trial for the offence of cheating, the facts that the accused was financially em- 
barrassed and had attempted to cheat on other occasions were held to be relevant 
to prove motive under this section.® Some months before he was murdered, the 
deceased wrote a letter to the Commissioner of Police, Bombay, asking for protec- 
tion and stating that he apprehended injury from accused No. 3 and was in fear of 
Ms life. At the trial of accused No. 2 for abetting the murder of the deceased by 
accused No. 1 the letter was offered in evidence for the prosecution. It was held 
that the letter was admissible in evidence as containing statements wMch accompa- 
nied and explained the conduct of the deceased, such conduct having been influenced 
by a fact in issue [viz., accused No. 2’s alleged intention to cause deceased’s death, 

4 s. 5, ill. {a) J and a relevant fact (viz., accused No. 2’s alleged ill-will towards deceased 
constituting a motive for accused No. 2’s alleged complicity in the stabbing of 
deceased,’) At the trial of the accused for the murder of K the approver gave 
evidence that he and the accused had murdered one B a few days before the murder 
of K, and that they proposed to conceal the murder of B by causing injuries to K and 
getting themselves arrested for so doing. It was held that the evidence was admis- 
sible to establish motive for the murder of IC with wMch the accused were charged.® 

^ Meg. V. Mallory, (1884) 15 Cox ® Queen^Evipress v. Nur Mahomed, 

450. ^ (1883) 8 Bom. 228. 

® Per Bowen, L.J. in Wiedemann ® A. Joseph v. Ktng-Empcror, 

V. Walpole, [18<.>1] 2 Q. B, 534, 530. (1924) 3 Ban. 11. 

J ® ^tieen-Empress v. Abdullah, (1885) ’ Emperor v, Manchankhan, (1923) 

7 All. 385, F.B. ; Emperor v. Hira Gobar^ 34 Bom. B. R. 1087. 

(1919) 21 Bom. L. R. 724. * Ncdha Singh v. Emperor, (1946) 49 

* Queen^Empress v. Sami, (1890) Bom. B. R. 225, p.c. 

13 Mad. 420. 
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Illustrations (j) and (k). — ^Under these illustrations the terms of the im- 
mediate complaint (not the formal complaint to a Magistrate or Police officer) are 
admissible as original evidence.^ 

9. Facts necessary tb explain or introduce a fact in issue or relevant 
fact, or whicli'^upport or rebut an inference suggested 
Facts necessary to by a fact in issuc OT relevant fact, or which establish 
the identity of any thing, or person whose identity is 
relevant^^br fix the time or place at which any fa;Ct 
in iSfSue or relevant fact , happened 'or which show the relation of parties 
by whom any such fact was transacted, are relevant in so far as they 
are necessary for that purpose. 

ILLUSTEATIOKS. 

(a) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged will may 
be relevant facts. 

(b) A sues B for a libel imputing disgraceful conduct to A ; B affirms that 
the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel W’as published 
may he relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected 
with the alleged libel are irrelevant, though the fact that there was a dispute may 
be relevant if it aiXected the relations between A and B, 

(e) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his 
house, is relevant under section 8, as conduct subsequent to and affected by facts 
in issue. 

The fact that at the time when he left home he had sudden and urgent business 
at the place to which he went, is relevant, as tending to explain the fact that he 
left home suddenly. 

The details of the business on which he left are not relevant, except in so far 
as they are necessary to show that the business was sudden and urgent. 

(d) A sues B for inducing C to break a contract of service made by him with 
A. C, on leaving A’s service, says to A — ‘T am leaving you because B has made 
me a better offer,” This statement is a relevant fact as explanatory of C’s conduct, 
which is relevant as a fact in issue. 

(e) A, accused of theft, is seen to give the stolen property to B, who is seen 
to give it to A’s wife, B says as he delivers it — ‘‘A says you are to hide this.” 
B’s statement is relevant as explanatory of a fact which is part of the transaction. 

(/) A is tried for a riot and is proved to have marched at the head of a mob. 
The cries of the mob ate relevant as explanatory of the nature of the transaction, 

COMMENT. — Section 7 deals with the admissibility of facts which are the 
occasion, cause, or effect of facts in issue. Section 8 similarly makes admissible 
facts showing motive or preparation for any fact in issue or relevant fact. This 
section makes admissible facts which are necessary to explain or introduce relevant 
facts, such as place, name, date, identity of parties, circumstances and relations 
of the parties. Thus, evidence of other offences committed by the accused is ad- 
mitted in order to establish his identity or to corroborate the testimony of a witness 
in a material particular. Section 11 is like the present section. 

1 The Queen v. J. Macdonald, (1872) 10 Beng. L. R, (Appx.) 2. 
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niiis trations (a) and (b) are examples of introductory fact. 

Illustrations (d) and (e) indicate that explanatory statements are admitted 
under this section irrespective of the fact whether the person against whom it is 
made heard it or was present when ihwas made. Under this section it is not neces- 
sary that the person against whom the statement is made should be present when 
it is made. The English law requires the presence of the person against whom 
the statement is made. Such statement is inadmissible under English law as hear- 
say evidence unless it is made in the presence of the person whose, conduct it affects. 
•'J'his section has introduced a dangerous innovation. 

GASES. — Facts supporting or rebutting an inference. — ^Where the ques- 
tion was whether A wrote an anonymous letter to B, threatening him and requiring 
him to meet A at a particular place at an appointed time, the fact that A went 
to the place at the time appointed would be conduct relevant under this section 
and the fact that A had some other business to transact at that place and time 
would be relevant as tending to rebut the inference raised by Iiis going to the place 
that he was the author of the letter. 1 

Relevant fact.— -The Chief Commissioner of Police, Nysaland, cabled to the 
(Commissioner of Police in Bombay, informing him that four blank drafts bearing 
certain numbers had been stolen from a bank and it was apprehended that signatures 
would be forged and negotiation attempted in Bombay. It was held that the 
cablegrams were admissible in evidence under this section to explain the conduct 
of the officials of the bank in which negotiation was attempted and of the Bombay 
police.® In a case of conspiracy to commit dacoity facts showing close and intimate 
association of the accused with the approver were held admissible under this section.® 

10. there is reasonable ground to believe that two or more 

Thi said r done have conspired together to commit an offence 

by coo^iraTori^Trefe^i- or an actionablc wrong, anything said, done or 
ence to common de- written by ally onc of such persons in reference to 
their common intention,^ after the time when such 
intention was first entertained by any one of them, is a relevant fact as 
against each of the persons believed to be so conspiring, as well for the 
purpose of proving the existence of the conspiracy as for the purpose of 
showing that any such person was a party to it. 

ILLUSTRATIONS. 

Reasonable ground exists for believing that A has joined in a conspiracy to 
wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, 

€ collected money in Calcutta for a like object, B persuaded persons to join the 
coaspiraey in Bombay, E published writings advocating the object in view at Agra, 
and F transmitted from Delhi to G at Cabul the money which C had collected at 
C'alcutta, and the contents of a letter written by H giving an account of the con- 
spiracy, are each relevant, both to prove the existence of the conspiracy, and to prove 
A’s complicity in it, although he may have been ignorant of all of them, and although 
the persons by whom they were done were strangers to him, and although they may 
have taken place before he joined the conspiracy or after he left it, 

r, ^ Barnard, (1758) 19 How. 27 Bom. L. R, 1373, 49 Bom. 878. 

^ Emperor v. Wahidvddin {No* 1), 

^ Emperor v. Abdul Gam, (1925) (1929) 82 Bom. L. R. 324, 54 Bom. 524. 
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COMMENT.— This section refers to things said or done by conspirators in : 
«^m€e..1to4he common design. . * 

Principle . — -The principle on which the acts and declarations of other con- " 
Bplrators, and acts done at dilferent times, are admitted in evidence against the 
|>ersoias proseented, is, tha,t, by the act of conspiring together, the conspirators 
have jointly assumed to themselves, as a body, the attitude of individuality, so 
far as regards the prosecution of the common design ; thus rendering whatever 
is done or said by any one in furtherance of that design, a part of the res gestm and 
tiiereforc' the act .of .all.. 

Scope. — ^The operation of this section is strictly conditional upon there being 
reasonable ground to believe that two or more persons have conspired together to 
commit an offence.^ There must be reason to believe that there was a conspiracy 
and that the accused persons were members of that conspiracy,® The section 
refers to things said or done by a conspirator in reference to the common intention. 
Aiiything said, done or written “in reference to the common intention” is admissible, ^ 
and therefore the contents of letters written by one in reference to the conspiracy 
is relev’^ant against the others even though not written in support of it or in fur- 
therance ' of it.® ■ ■ ' 

English law. — ^This section is wider than the English law which requires the 
or declarations to have been done or made in the execution or furtherance 
of the common purpose. Under the English law, therefore, if the acts and deelara- 
tiox^ of other conspirators were not in furtherance of the common purpose or were f. 
done or made after the person against whom the evidence is to be given had | 
severed his connection with the conspiracy, they will not be relevant against him. ■ 
Under this section acts done after the termination of the conspiracy are also relevant, i 
Conspiracy. — Conspiracy consists in a combination or agreement between * 
two or more persons to do an unlawful act or to do a lawlul act by unlawful means. 

The evidence of a conspirator is admissible against his co-conspirator on the ; 
principle that the thing done, written or spoken was something done in carrying 
<mt the conspiracy and was receivable as a step in the proof of the conspiracy. * 
The w^ords written or spoken maybe a declaration accompanying an act and in- 
dicating the quality of the act as being an act in the course of the conspiracy ; or 
ttie words written or spoken may in themselves be acts done in the course of the 
conspiracy. The words of this section must be construed in accordance with the 
above principle, and are not capable of being widely construed so as to include 
a statement made by one conspirator in the absence of the other with reference 
to past acts done in the actual course Sf carrying out the conspiracy, after it has 
been completed. The common intention is in the past.** 

If two or more persons conspire together to commit an oftence, each is regarded 
m being the ^nt of another, and Just as the principal is liable fertile acts of the 
ag^at, so each conspirator is liable for what is done by his fellow-conspirator, in 
furtherance of the csommon intention entertained by both of them.® 

1, ‘Oommou itttentioii,* — These: words signify a coinmon intention existing 
the time when tlia thing was said, done or written by one of them. Things 
done or written while the conspiracy was on foot are relevant as evidence of 

* Bmimka Ktmm <MM>m v. Emperor ^ All. 736, ,* 

37 Cal. 467, S(H. ^ Mvrza Akhar v* JEwucror, (1240) 

® CfmndmtkLn v. Cromn, [1245] Kar* 43 Bom. L. R. 20, p.c. 

® Emperor v. Shafi Ahmed, (1925) 

« Emperor v. Bhola Noth, [1289] 81 Bom. L. E. 515, 
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the common intention, once reasonable ground has been shown to believe in its 
existence. Hence, any narrative or statement or confession made to a third party 
^ after the common intention or conspiracy was no longer operating and had ceased 
to exist is not admissible against the other party. There is then no common intention 
of the conspirators to which the statement can have reference.^ 

The section applies to acts and declarations of one of a body of conspirators 
in respect of the common design of all. Everything said or done by any of the 
conspirators in furtherance of the common object is evidence against each and all 
of the parties concerned, whether they were present or absent. Thus, the cries 
of the mob, with whose proceedings Lord Gordon was connected, though made 
in his absence, were held to be adnxissible against him, as explanatoiy of the objects 
which he in common with the multitude had in view.® The section is intended 
to make evidence communications between different conspirators, while the eon- 
^ spiracy is going on, with reference to the carrying out of the conspiracy.® 

In order to decide whether any act done or statement made or thing written 
by an alleged conspirator is admissible in evidence agaist any person, the test is 
to see, first, whether there is reasonable ground to believe that a conspiracy existed 
between him and such person ; and, secondly, whether such act, statement or writing 
had reference to their common intention.”* The agreement to conspire may be 
inferred from circumstances which raise a presumption of a concerted plan to carry 
out an unlawful design.® A conspiracy need not be established by proof which 
actually brings the parties together ; but may be shown, like any other fact, by 
circumstantial evidencjc. 

Under s. 34 of the Indian Penal Code, when a criminal act is done by several 
persons, in furtherance of the common intention of all, each of such persons is liable 
for that act in the same manner as if it were done by him alone. This section makes 
admissible in evidence things said or done by a conspirator in reference to the common 
design. It applies to crimes as well as torts, i.e., to joint offenders as well as joint 
tort-feasors. It has no bearing on the question as to how far a conspiracy to commit 
an offence or actionable wrong is an offence under the Indian Penal Code. It is 
based upon the principle that, when several persons conspire to commit a crime or a 
tort, each makes the rest his agent to carry the plan into execution. 

Confession. — confession by a conspirator made to a Magistrate after arrest 
disclosing the existence of a conspiracy, its objects and the names of its members, 
is not admissible under this section against the co-conspirators jointly tried witli 
^ him, but only under s. SO.® 

Agreement but not direct meeting necessary.— “Though to establish the 
charge of conspiracy there must be agreement, there need not be proof of direct 
hJ,®fi^feagL^iAlQpTibination^ nor need the parties be brought into each other’s pre- 
sence ; the agreement may be inferred from circumstances raising a presumption 
of a common concerted jplan to carry out the unlawful design. So "again it is not 
necessary that edi should have joined in iJae scheme from the first ; those who come 

. . '' 1 , ■ ■ • 

^ Mirm Akbar v. Emperor^ (1940) ® Balmokand v. Cromn^ (1915) P. R. 

43 Bom. L. H. 20, r.c. No. 17- of 1015 (Cr.). 

■ K ® Lord George Gordont (1781) 21 ® Barindra Kumar Ghose w Emperor , 

St. Tr. 480, 535 ; Sa^ja Kye v. Qmen- (1909) 37 Cal 467. 

Empress, (l$92-96) 1 U. B. It. 148. ♦ Emperor Y.AbaniBhmhanChticker-* 

® Emperor v.AbaniBhusfianChucker* (1910) 38 Cal. 169, s.b. 

buitij, (1910) 38 Cal. 169, 178, s.B. 


it'tn 


[chap. li. 


26 THE liAW OE EVIDENCE. 

in at a later stage are equally guilty, provided the agreement be proved”.^ 

CASE.— On a trial for forgery, a letter -written by a person, who had no Imnd 
in the forgery, to his brother, a stranger to the transaction, was produced. The 
writer of the letter was not examined ; but the letter was allowed to go in under 
this section. It was held that the letter was not admissible in the absence of 
evidence that its writer was a conspirator in the fabrication of the will.® 

^ise relevant become 11. Facts not otherwise relevant are relevant— 
relevant. 

(1 ) if they are inconsistent with any fact in issued or relevant fact ; 

(2) if by themselves or in connection with other facts they make 
the existence or non-existence of any fact in issue or relevant fact highly 
probable or improbable.^ 

inntrsTEATioNs. 

(a) The question is whether A committed a crime at Calcutta on a certain 

day. 

The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a distance 
from the place where it was committed, which would render it highly improbable, 
though not impossible, that he committed it, is relevant. 

(b) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed either 
by A, B, C or D. Every fact which shows that the crime could have been com- 
mitted by no one else and that it was not committed by either B, C or D, is relevant. 

Comment. — ^Principle. — ^Under this section, any fact which either disproves 
or tends to prove or disprove any claim or charge in a case is made relevant. The 
effect of this and the previous section is to make every relevant fact admissible 
as evidence. Thus, where the question is whether X lent money to Y, evidence 
of the property of X about the time of the alleged loan is admissible as tending 
to disprove it. Similarly, where the question is, whether X is the child of Y , evidence 
of the resemblance, or want of resemblance, of X to Y is admissible. In Eeg, v, 
Parhhudas^ West, J. said : — “Section 11 of the Evidence Act is, no doubt, expressed 
in terms so extensive that any fact which can, by a chain of ratiocination, be brought 
into connexion with another, so as to have a bearing upon a point * in issue, may 
possibly be held to be relevant within its meaning. But the connexions of human 
affairs are so infinitely various and so far-reaching, that thus to take the section in its 
widest admissible sense, would be to complicate every trial with a mass of collateral 
inquiries limited only by the patience and the means of the parties. One of the 
objects of a law of evidence is to restrict the investigations made by Courts within the 
bounds prescribed by general convenience, and this object would be completely 
frustrated by the admission, on all occasions, of every circumstance on either side 
having some remote and conjectural probative force, the precise amount of which 
might itself be ascertainable only by a long trial and a determination of fresh collateral 
issues, growing up in endless succession, as the inquiry proceeded. That such an 
extensive meaning was not in the mind of the Legislature, seems to be shown by 

1 Per Jenkins, C. J. in Barindra 25 Bom. L. R. 248. 

Bumar Gkose v. Emperor, (1909) S7 s (1874) 11 B. H. C. 90, 91 ; 

CaL 467, 507. v. Panchu Das, (1920) 47 Cal. 671, f.b. 

® Emperor v. Keshav Narayan, (1913) 
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several indications in the Act itself. The illustmtions to Section 11 do not go beyond 
familiar cases in the English Law of Evidence.” This section renders inadmissible 
^ the evidence of one crime (not reduced to legal certainty by a conviction) to prove the 

existence of another unconnected crime, even though it be cognate.^ 

The admissibility under this section in each case must depend on how near is 
the connection of the facts sought to be proved with facts in issue, to what degree 
do they render facts in issue probable or improhable when taken with other facts- 
in the case and to what extent wmuld the admission of the evidence be inconsistent 
with principles enunciated elsewhere in the Act.® Where the accused was charged 
with having entered into a conspiracy to bring false evidence against a certain 
person, his previous acts of having instituted unfounded prosecutions against that 
person are admissible in evidence.® 

In order that a collateral fact may be admissible as relevant under this section 
there are two requirements : 

^ , (1) collateral fact must itself be established by reasonably conclusive 

evidence; and 

(2) that it must, when established, afford a reasonable presumption or in- 
ference as to the matter in dispute.* 

Thus, where the question in issue was whether possession was duly given of 
certain immoveable properties under a deed of gift, so as to make it complete and 
valid under the Muhammadan law, it was held that, if the deed of gift must be held 
to have operated effectually as to moveable property, the fact of this partial delivery, 
being a collateral fact fulfilling all the requirements of the law, was relevant under 
this section as making the existence of the facts in issue highly probable.® 

Under certain circumstances, in certain cases, the judgment in a previous 
suit, to which one of the parties in the subsequent suit was not a party, may be 
admissible in evidence for certain purposes and with certain objects in the subse- 
quent suit,® Except where they are judgments in rerrii or where they relate to- 
public matters, judgments not inter partes have been always held to be not res 
judicata, but they cannot be wholly excluded for other purposes in so far as they 
explain the nature of possession, or throw light on the motives or conduct of parties 
or identify property.^ 

As a general rule, this section is controlled by s.32 where the evidence consists 
of statements of persons who are dead or who cannot be found ; but this rule 
is subject to certain exceptions. The test, whether the statement of a person who- 
is dead or who cannot be found is relevant and admissible under this section (pre- 
suming that it is in other respects within the intention of the section) although it 
would not be admissible under s. 32, is this. It is admissible under s. 11 when it is 
altogether immaterial whether what the dead man said was true or false, but highly 
material that he did say it. In these circumstances, no amount of cross-examination 

^ Beg. V. Parbhudas, (1874) 11 B. H. Gujju Lall v. Fatteh Loll, (1880) 

; Emperor 'v,Goma Bama,(li)4i4i) 4iQ Cal, 171, f.b., is materially qualified 
Bom. L. B. 811, 81,5. by the decisions of the Privy Council 

® MtinGyawY.XCing^EmperoTy {1^27) in Bam Banjan Chuckerbiiity v. Bam 
6 Ran. 6, 14. Narain Singh, (1894) 22 I. A. 60, 22 

® ibid. Cal. 533, and Bitto Kunmar v. Kesho^ 

* Khaver Sultan v. Bukha Sultan, Pershad, (1897) 24 I. A. 10, 19 All. 
(1904) 6 Bom. h, R. 983. 277. 

« Ibid., p. 985. 7 Per Ranade, J., in Lakshman v.. 

8 fepu Khan v. Bajani Mohun Das, Amrit, (1900) 24 Bom. 591, 599, 2 Bom.. 
(1898) 25 Cal. 522, f.b., holding that ‘ L. R. 386, 393. 
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could alter the fact, if it be a fact, that he did say the thing, and if nothing more Is 
needed to bring the thing said in under s. 11, then the case is outside s. S2.i 

1. ‘Inconsistent with any fact in issue.’ — ^The usual theory of essential 
inconsistency is that a certain fact cannot co-exist -with the doingof the act in ques- 
tion, and, therefore, that if that fact is true of a person of whom the act is alleged, 
it is impossible that he should have done the act. Thus the fact of presence else- 
where is essentially inconsistent with the presence at the place and time alleged, and 
therefore with personal participation in the act (theory of alibi) ^ 

2, ‘Highly probable or improbable.’ — ^These words point out that the 
connection between the facts in issue and the collateral facts sought to be proved 
must be so mediate as to render the co-existence of the two highly probable.^ Where 
one of the facts in issue was possession of a revolver, the fact that, three weeks 
previously, the accused displayed a revolver similar in size and appearance to that 
with the possession of which he was charged, was held relevant under this section.^ 

GASES. — Highly probable.—Gn the question 'whether certain leases were 
perpetual, it was held that the fact tliat the intention indicated by the acts and 
conduct of the parties was to make certain other leases, granted at about the same 
time, under similar circumstances, perpetual would make it higlily probable that 
the same was the intention ivith regard to the leases in dispute, and that the facts 
relating to these leases would be relevant facts.^ Where the plaintiffs and some of 
the defendants were co-owners of certain properties, the question at issue being 
whether there was a partition between them, and whether under that partition the 
defendants came to be in possession of a specific property in lieu of their shares in 
all the properties, a petition and a written statement filed by the defendants in 
certain previous suits admitting the partition and the exclusive acquisition of the 
specific property were put in, but objected to as inadmissible in evidence, it was 
held that the documents were admissible against those defendants as they made 
the existence of the partition, which was the fact in issue, highly probable. They 
were also admissible under s. 21, cl. (3).® 

In a case where the previous suit was to recover a two-thirds share of the pro- 
perty in question, and the subsequent suit was by a different plaintiff to recover 
the remaining one-third share of the same property, it was held in the subsequent 
suit that the judgment in the previous suit was not admissible in evidence, the 
subject-matter in the two suits not being identical.® 

In a charge of forgery, e-vidence of possession by the accused of other docu- 
ments suspected to be forged was held to^ be inadmissible.’^ Where the question 
was whether a person was a habitual cheat, the fact tliat he belonged to an organiza- 
tion formed for the purpose of habitually cheating in concert was held to be relevant, 
and it was open to the prosecution to prove against each person that the members of 
the gang did cheat,® But in a case of conspiracy to commit dacoity, facts showing 
that the object of the illegal association during a period of several months prior to the 

^ B. Selhna v. Mirza Makotmd (1001) 3 Bom. L. R. 465; Naro Vina- 
(3907) R. 1047. yak Paiwardhan v. Narhari bin Raghu- 

» Empress v. M, J, Vyapo(yry Moo- naih, (1891) 10 Bom. 125. 
deliar, (1881) 6 Cal. 655, 662. « Tepu Khan v. Rajani Mokun Das, 

® Sarojekumar Chalsrabarti v. Em- (1898) 25 Cal. 522, f.b, 
peror, (1932)59 Cal. 1361.". ’ Reg, v. Fathhudas, (1874) 11 B. 

Narsingh Dyal Sahu Y*Bam Natain H. C- 90. 

Singhf (1903) 30 Cat 883, 896, ® Kalu Mirza v. Emperor, (1009) 

® Qymnema v, Mobarakanne/fsa^ 37 Cal. 91. 

<1897) 25 CaL 210 ; Nana v. Shankar, 
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dacoity in question had been the commission of thefts and other discreditable acts 
were held inadmissible to prove the nature and character of the association. ^ 

Facts inconsistent with fact in Issue. — ^The statement of a witness for the 
defence, that a witness for the prosecution was at a particular place at a particular 
time, and consequently could not then have been at another place, where the latter 
stated he was and saw the accused person, was admissible in evidence, even though 
the witness for the prosecution might not himself have been cross-examined on the 
point.* 

A letter written by an accused, when self-disserving, was pnma fade evidence 
against him if it related distinctly to a relevant point.* 

Recitals in sale deed. — ^Recitals in a sale deed by a vendor in favour of his 
vendee are not admissible in evidence in a suit to which neither of them is a party.* 


12. In suits in which damages are claimed, any 
fJuiTeudingt^Se which will enable the Court to determine the 
comt to determine am- amoimt of damages which ought to be awarded, is 
relevant. 

COMMENT, — Principle, — ^This section enables the Court to admit any facts^ 
which will help it to determine the amount of damages which ought to be awarded 
to a party. When damages are claimed in a suit, the amount of damages is a fact 
in issue. ‘Damages’ are the pecuniary satisfaction which the plaintiff may obtain 
by success in an action. They are limited to the loss which the plaintiff has actually 
sustained. 

Under this section it may be laid down generally that evidence tending to 
determine, i.e., to increase or diminish the damages, is atimissible though not ex- 
pressly involved in issue. Thus, in an action for breach of promise of marriage, 
the plaintiff may give evidence of the defendant’s fortune ; for it obviously tends 
to prove the loss sustained by the plaintiff ; but not in an action for adultery ; nor 
fox malicious prosecution. But the evidence of the amount of damages, which 
is the necessary and obvious result of the defendant’s breach of contract, or of hia 
toil, may be proved, though only alleged generally in ilie plaint.® 

Section 78 of the Indian Contract Act lays down the rule governing damages 
in actions on contract. 

Section 55 of the Evidence Act lays down the conditions under which evidence 
of character may be given in civil cases with a view to damages. 


Facts relevant when 
right or custom is in 
question. 


13. Where the question is as to the existence of 
any right^ or custom, ^ the following facts are rele- 
vant ; — 


(a) any transaction® by which the right or custom in question was 
created, claimed,* modified, recognized,^ asserted or denied, or which was 
inconsistent with its existence ; 

{b) particular instances in which the right or custom was claimed, 
recognized or exercised, or in which its exercise was disputed, asserted or 
departed from. 


^ Emperor v. Wahidu^din (No, i), * Booth v. Emperor , (1918) 41 Cal.. 

(1929) 82 Bom. L. R. 824, 54 Bom. 545. 

* Abdul Bahim Khan v. FaHr 
* Beg, V. Sakharam Mukundji, (1874) Mohammad ShaK [1945] Nag. 518. 

11 B. H. C. 160. ; « Norton, 124. ^ 
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ILLUSTEATION. 

The question is whether A has a right to a fishery, A deed conferring the 
fishery on A’s ancestors, a mortgage of the fishery by A’s father, a subsequent 
grant of the fishery by A’s father, irreconcilable with the mortgage, particular in- 
stances in which A’s father exercised the right, or in which the exercise of the right 
was stopped by A’s neighbours, are relevant facts. 

COMMENT, — ^Principle. — ^The cases this section is intended to meet are 
those in which the right or custom in question is regarded as capable of surviving 
repeated instances of its assertion and denial, where transactions may be supposed 
to have gone on modifying, asserting, denying, creating, recognizing it, or being 
inconsistent with its existence, leaving it, after all that has been given in evidence, 
fair matter for judicial consideration, as to whether the Court should or should not 
decree it.^ 

1. ‘Right’, — ^The rights contemplated by this section are plainly conceived 
as admitting of proof by cumulative instances and transactions, and not by a single 
and decisive and final way, namely the terms of a document. The whole context 
indicates that the section is dealing with continuing rights which may be interrupted 
without being necessarily destroyed. The term ‘right’ comprehends every right 
known to the law,® It includes both corporeal and incorporeal rights including 
*a right of ownership’.® This is the view of the Bombay, Madras and Allahabad 
High Courts. The Calcutta High Court has, [however, held that the term ‘right* 
includes only incorporeal rights.'* But its decisions are conflicting.® The Patna 
High Court agreed with the Bombay, Madras and Allahabad High Courts in one 
case,® but a single Judge has adopted in a subsequent case the view of the Calcutta 
HighCourt.^ 

The section is not confined to public rights but covers private rights also, 
e.g., see the illustration to the section. 

3, ‘Custom*. — ^A custom is a rule which in a particular family or in a parti- 
cular district, has from long usage obtained the force of law.® The English rule 
that “a custom, in order that it may be legal and binding, must have been used 
so long that the memory of man runneth not to the contrary” does not apply 
to conditions in India, A custom observed in a particular district derives its force 
from the fact that it has, from long usage, obtained in that district the force of 
law. It must be ancient, but it is not of the essence of this rule that its antiquity 
must in every case be carrield back to a period beyond the memory of man. It 
will depend upon the circumstances of each case what antiquity must be established 

1 Mahomad v. Basan, (1906) SI * Gujju Lall v. Fatteh Lall, (1880) 

Bom. 14S, 9 Bom, L, R. 65. 6 Cal. 171, f.b. ; Kalidhun Ch’uMofpa- 

® Per Beaman, J., in Mahamad v, dhya v. Shiba Nath Chuttapadhya, 
Bman, (1906) 31 Bom. 143, 154, 155, (1882) 8 Cal. 483, 505, f.b. 

D Bom. L, R. 65, 75. ® See Tepu Khan v. Eajani Mohtin 

® The Collector of Gorakhpur v.Palak- J)as, (1898) 25 Cal. 522, f.b., and the 
dhari Singh, (1889) 12 All, 1, f.b.; judgment of Mitter, J., in Gujju Lall 
Ranchhoddas Krishnadas v. Bapu Nar- v. Fatteh Lall, sup. 
hat, (1886) 10 Bom. 439; Lakshman » Sahran Sheikh v. Odott Mahto, 

v. Amrit, (1900) 24 Bom. 591, 599, 2 (1922) 1 Pat. 375. 

Bom. L. R. 386 ; Ramasami v. Appamit ’ Ram Kishun v. Niranjan Pande, 

(1887) 12 Mad. 9; Venkatasami v. (1932) 12 Pat. 285. 

Venkatreddi, (1891) 15 Mad. 12; ® Burpurshad v. Sheo Byal, (1876) 

VythUinga v, Venkatachala, (1892) 16 3 I. A. 259, 285. 

I&d. 194. 
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before the custom can be accepted. What is necessary to be proved is that the 
usage has been acted upon in practice for such a long period and with such invari- 
ability as to show that it has, by common consent, been submitted to as the establish- 
ed governing rule of the particular district.^ 

A custom to be recognized by a Court should be — 

(1) Ancient, (5) compulsory and not optional, 

(2) continuous and xmiform, (6) peaceable, and 

(3) reasonable, • . (7) not immoral. 

(4) certain, 

The customs which will be recognized imder the Act will be — 

(1) general, e.g., customs common to a class of people living in the same 
district or belonging to the same caste or community j 

(2) public, i.e., any custom which is a matter of public interest; 

(g) private, e.g., family customs and usages. The burden of proving 
a custom lies on the party setting it up. . 

In order to prove a custom — 

(1) The evidence should be such as to prove the uniformity and continuity 
of th<? usage and the conviction of those following it that they were acting in accordance 
mth law, and this conviction must be inferred from the evidence. Oral evidence 
of witnesses who depose to having heard of the custom from their deceased ancestors 
is admissible.^ 

(2) Evidence of acts of the kind, acquiescence in those acts, their publicity, 
decisions of Courts, or even of panchayats upholding such acts, the statements of 
^experienced and competent persons of their belief that such acts were legal and 
valid will all be admissible, but it is obvious that, although admissible, evidence 
of this latter kind will be of little weight if unsupported by actual examples of 
the usage asserted.® 

A trade usage or custom may be proved in the same way as a family custom, 
e3|cept that it is unnecessary to show that such a custom is either ancient or con- 
tinuous. A trade usage may be still in course of growth ; it may require evidence 
for its support in each case ; but in the result it is enough if it appear to be so’ well- 
known and acquiesced in, that it may be reasonably presumed to have been an 
ingredient tacitly imported by the parties into their contract.'* 

3. ‘Transaction.’ — transaction, in the ordinary sense of the word, is 
some business or dealing which is carried on or transacted between two or more 

persons. 

Whether judgments not inter partes (between the same parties) are admissible 
in evidence under this section as ‘transactions’ [cl. (a) ] or ‘particular instances’ 
[cl. (5) ] gave rise to conflicting decisions,® but, in view of subsequent pronounce- 


^ S'fMani v. Namoh, (1940) 48 
Ik>m. L. R. 482, [1941] Lah. 154, 68 
I. A. 47. 

® Sri Krishna Dait v. Ahmadi, 
nm, (1984) 57 AIL 588. 

® Gopalayyan v. Baghupatiyyan, 
(187S)7M. ll. C.250,254. . 

* Juggomohun Ghose v. Manickchand, 
(I859) 7M. I. A. 268, 282. ' 

® Giijju Lull V. Fatteh Lall, (1880) 
6 Cal. 171, F.B. Approved of in Suren- 
der Nath Pal Chowdhry v. Brojo Nath 


Pal Chowdhry, (1886) 18 Cal. 852, 
F.B. ; Subramanyan v. PaTam.amaran, 
(1887) 11 Mad. 116; Nilakanta v. 

Imamsahib, (1892) 16 Mad. 361 ; Ban- 
chhoddas Krishnadm v. Bapu Narhar, 
(1886) 10 Bom. 439 ; Bam Kishun v. 
Niranjan Pande, (1982) 12 Pat. 285; 
Indar Singh v. Fateh Singh, (1920) 1 
Lah, 540 ; Shankar v. Kesheo, (1929) 
26 N. L. R. 33, f.b. Not approved 
of in The Collector of Gorakhpur v. 
PalakdJiari Smgh,(lSS^) 12 All. 1, f.b.; 
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inente of the Judicial Committee, imdet certain eiicnmstances, in certain cases, 
the judgment in a previous suit, to which one of the parties in a subsequent suit 
was not a party, may be admissible in evidence for certain purposes and with cer« 
tain objects in the subsequent suit.^ 

The Privy Council has admitted in evidence judgments and orders not between 
the same parties.® A decree cightj'^ years old dismissing a suit on the ground that 
the defendants had mokurari tenure was admitted as cogent evidence of their 
ancient possession, of the rate of rent paid, and of their title having been long ago 
asserted successfully.® Police orders made imder the provisions of the Criminal 
procedure Code to prevent breaches of the peace in cases of dispute as to immove- 
able property are held admissible in evidence under this section to show the fact 
tliat such orders were made. This necessarily makes them evidence of the facts 
appearing on the orders themselves, viz., who the parties to the dispute were ; 
what the land in dispute was ; and who was declared entitled to retain posses- 
.sion. For this purpose and to this extent such orders are admissible in evidence 
for and against anyone, when the fact of possession at the date of the order has to 
be ascertained.* 

Judgments not inter parks might be admissible in evidence as establishing a 
particular transaction, if any, by winch the relevant right was asserted,, recognised,, 
claimed or denied, but in no case the re^pns and the findings of fact arrived at 
in them would be admissible in evidence.* ^ 

The judgment of a Court is a document which usually contains both a des- 
cription of tlie litigation, and the adjudication with the reasons for the adjudica- 
tion. The ma*rative given in a judgment not inter partes of the nature of the liti- 
gation, the names of the parties and witnesses, the rival assertions or claims, 
and the character of the evidence oral and documentary is admissible under s. 35 
to prove those facts, if relevant xmder s. 13 or other section. The Court’s written 
jud^ent is often the most convenient means of proof, and, in the case of. an old 
proceeding, sometimes the only available proof of these matters. Thus a statement ’ 
in a decree that a certain pedigree table had been put in evidence by one of the parties 
was admitted in evidence of that fact under s. 35 in a subsequent suit between other 
parties.® 

In the case of an adjudication not inter partes its existence alone is admissible 
under s. 43, and only in cases where such existence is relevant. Its correctness 
or incorrectness is ^jot admissible, nor are the reasons on which it is based. Al- 
though a judgment (i.e. an adjudication) in a proceeding A n. B may perhaps be . 
used in a subsequent proceeding A and B n. C as evidence that there was a decision 
on a certain point, it cannot be used as evidence that there was an accurate decision 
based on true facts. Parties A and B sued party C for a declaration that they were 

Tepu Khan v. Bajani Mohwn Das, Pershad, (1897) 24 I. A. 10, 19 AH. 
(1898) 25 Cal. 522, f.b. ; Lakshman v. 277. 

AmtU, (1900) 24 Bom. 591, 2 Bom. 2 Ibid. 

I/. B. 380; Govindjiv. Chhotalul, (1900) ® Bam Jimijan Chuclcerbidty v. Bam 

2 Bom. Jj, H. 051 ; Mahomed v. J^cman, Narain Singh, sup, 

(1906) 31 Bom. 148, 9 Bom, L. B. 65 ; ^ Dinomoni Chawdhrani v. Brojo ^ 

Dwideat r* Shriram Narayandas, {IBSl) MoMni Chowdhrani, (1901) 29 I. A. ^ 
5$^ Bom. 324, 34 Bom. L. E. 236 ; '33, 4 Bom. L, K. 167, 29 Cal. 187. 

Sf&mati Pumima Debya v. Nand Lcdl * Gajanfar Ali Khan v. Province of ^ 

' Assam, [1944] 1 CaL 203. • if 

1 Baw Bmjan Chuckerbtdty v. Bam % Collector of Gorakhpur v. Bam 
(1894) 22 I. A. 60, Bundar Mai, (1934) 61 I. A. 286, 36 
' Cal. 533 1 MUo Kmwm v. Kesha Bom. L. R. 867, 56 All. 468. ; ’ 



SEC. 13.] 


OF THE BELEVAKCY OF FACTS. 


33 


owners of the sub-soil of a village in the Achra estate possessed by C. C asserted 
that Aehra estate belonged to him by partition of the zamindari of Pandara Raj 
between his predecessors and those of A and B. A and B replied that there had 
been no partition, and that the Pandara Raj (of which Achra admittedly had once 
been a portion) was impartible. C sought to use as evidence of the alleged partition 
a judgment in a suit of 1793 B A. B’s predecessor had sued for partition of the 
Pandara Raj, and had been successful. In that suit the instance of Aehra had 
been quoted in evidence to prove the Raj partible, and the Court decided that Achra 
had been separated by partition, and took the fact into consideration in arriving 
at its decision. C’s predecessors were not parties to the suit. Their Lordships 
held that the judgment in the 1793 suit was only admissible under the provisions 
of ss. 13 and 43 of the Evidence Act as establishing a particular transaction 
in which the partibility of the Pandara Raj was asserted and recognized, viz., the 
partition resulting from the 1793 suit.^ 

A linding of fact arrived at on the evidence in one ease is not evidence of that 
fact in another ease between different parties.* The English rule that, so far as 
regards the truth of the matter decided, a judgment is not admissible evidence 
against one who is a stranger to the suit, applies in India. In a suit for possession 
of land a judgment in a previous suit, though admissible as evidence of assertion 
of a right to the land, is not evidence of the right as against a stranger. The plaintiH 
claimed to be owner of land in the defendant’s possession, and sought to use as evi- 
dence of his ownership a previous judgment in his favour against other parties, and 
a map on which it was based. It was held that the judgment, with the plaint which 
preceded it, and the steps in execution which followed, were evidence of a previous 
assertion of the right claimed, and were thus admissible evidence of the right, but 
that the fact of a person not in possession of land having claimed several years 
previously to have been entitled to it was not by itself serious evidence of the right.® 
Where the right of a party has been concluded by a Judgment that judgment is 
admissible to prove that fact.^ 

4. ‘Claimed.’ — ^This word indicates that the right is asserted to the know- 
ledge and in the presence of the person whose right will be affected by the establish- 
ment of the claim. The mere assertion of a right in a document to which the person 
against whom the right is asserted is not a party and of which he knows nothing is 
not to claim the right.^ 

5. ‘Recognised.’ — Judicial recognition of a custom has been held to be 
relevant xmder this section as an instance of the custom being recognised.® But 
a judicial decision is far from having the same importance as a clear-cut instance 
of custom recognised by the parties themselves.’ 

Gases. — In deciding a suit for damages arising from a malicious prosecution, 
the Judge treated the judgment of the Magistrate and the evidence given before 


^ Gdbinda Narayan Singh v. Sham 
Lai Singh, (1931) 58 I. A. 125, 136, 33 


Bom. L. R. 885, 58 Cal. 1187 ; Dcridatt 
V. Shriram Narayandas, (19.81) 56 

Bom. 334, 84 Bom. B. R. 286. 

“ Oopika Saman Hoy v. Atal Sifngh, 

(1929) 66 I. A. 119, 81 Bom. 

Ta t, 50 Cal. 1003, followed in Shankar 
V. Kesheo, (1929) 26 N. L. R. 33, y.i|, ' 

“ Kesko Prmad v. Bhagjogna mer, 

(1037) 39 Bom. B. R. 781^6 Pat!la58^ * 

X. B.— 8. ' 


Jagannathdas, [1940] 


P.CJ. 

* Maroii 
Nag. 699. 

® Jlaja Sri Sri Jyoti Prasad Singh 
Deo V. Bharat Shah Bahn, (1935) 15 
Pat, 260. 

® Mst. Janat Bibi v. Ghuktm Hussain, 
(1984) 16 Lah. 307. 

’ Dewan Singh v. Mst. Sanity (1936) 
17 Lah. 809. ^ 
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the Magistrate, in the prosecution complained of, as evidence in the case. And 
looking at the judgment of the Magistrate as being a record of the facts found, 
the Judge came to the conclusion that the plaintiff was not present at the time 
when the alleged offence was committed; and decreed the plaintiff’s claim. On 
appeal, it was held that it was not permissible to the Judge to utilise the judgment 
of the Magistrate in the way he did; arid that s. 43, 18 or 11 of the Evidence Act 
dxd not apply to the case.^ 

14. Facts showing the existence of any state of mind, such as 
intention, knowledge, good faith, negligence, rash- 
telofof ness, ill-wUl or good-will towards any particular 

feciing^^^^' person, or showing the existence of any state of 

body or bodily feeling, are relevant, when the 
existence of any such state of mind or body or bodily feeling is in issue 
or relevant. 

Explanation 1 , — fact relevant as showing the existence of a 
relevant state of mind must show that the state of mind exists, not 
generally, but in reference to the particular matter in question. 

Explanation 2 . — ^But where, upon the trial of a person accused of an 
olfence, the previous commission by the accused of an offence is relevant 
within the meaning of this section, the previous conviction of such 
person shall also be a relevant fact. 

ILLUSTRATIONS. 

(a) A is accused of receiving stolen goods knowing them to be stolen. It 
is proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen 
articles is relevant, as tending to show that he knew each and all of the articles 
of which he was in possession to be stolen. 

(&) A is accused of fraudulently delivering to another person a counterfeit 
coin which, at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other 
pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering to another person 
as genuine a cotmterfeit coin knowing it to be counterfeit is relevant. 

(c) A sues B for damage done by a dog of B’s, which B knew to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they had 

made complaints to B, are relevant. 

(d) The question is, whether A, the acceptor of a bill of exchange, knew that 
the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before 
they couid have been transmitted to him by the payee if the payee had been a real 
person, is relevant as showing that A knew that the j^ayee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation intended to 
harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill-will on the 
part of A towards B is relevant, as proving A’s intention to harm B’s reputation 
by the particular publication in question. 

^ Gulahchand v. Chimilal, (190T) 0 Bom. L. R. 1134. 
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The facts that there was no previous quarrel between A and B, and that A 
repeated the matter complained ^of as he heard it, are relevant, as showing that 
A did not intend to harm the reputation of B. 

(/) A is sued by B for fraudulently representing to B that C was solvent, 
whereby B, being induced to trust C, who was insolvent, suffered loss. 

The fact that at the time when A represented C ‘ to be solvent, C was supposed 
to be solvent by his neighbours and by persons dealing with him, is relevant, as 
showing that A made the representation in good faith. 

(g) A is sued by B for the price of work done by B, upon a house of which 
A is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving that 
A did, in good faith, make over to C the management of the work in question, so 
that C was in a position to contract with B on C’s own account, and not as agent 
forA. " ' ■ ■ ■ ■ . . 

(/^) A is accused of the dishonest misappropriation of property which he 
had found, and the question is whether, when he appropriated it, he believed in 
good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given in the 
place where A was, is relevant, as showing that A did not in good faith believe that 
the real owner of the property could not be found. 

The feet that A knew, or had reason to believe, that the notice was given 
fraudulently by C, who had heard of the loss of the property and wished to set 
up a false claim to it, is relevant, as showing that the fact that A knew of the notice 
did not disprove A’s good faith. 

(i) A is charged with shooting at B with intent to kill him. In order to show 
A’s intent the feet of A’s having previously shot at B may be proved. 

(j) A is charged with sending threatening letters to B. Threatening letters 
pre\’iousiy sent by A to B may be proved, aa showing the intention of the letters. 

(k) The question is, whether A has been guilty of cruelty towards B, his 
'Wife. ■ ■ 

Expressions of their feeling towards each other shortly before or after the alleged 
cmelty are relevant facts. 

(l) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant feefs. 

(m) The question is, what was the state of A’s health at the time an assurance 
on his life was effected. 

Statements made by A as to the state of his health at or near the time in ques- 
tion are relevant facts, 

(n) A sues B for negligence in providing him with a carriage for hire not 
reasonably fit for use, whereby A was injured. 

The fact that B’s attention -was drawn on other occasions to the defect of that 
particular carrige is relevant. 

The fact that B was habitually negligent about the carriages wliieh he let to 
Mre is irrelevant. 

(o) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his inten- 
tion to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder 
them is irrelevant. 
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(p) A is tried for a crime. 

The fact that he said something indicating an intention to commit that par- 
ticular crime is relevant. 

The fact that he said something indicating a general disposition to commit 
crimes of that class is irrelevant. 

COMMENT. — ^This section declares that facts which show the existence of 
any state of (1) mind, viz., intention, knowledge, good faith, negligence, rashness, 
ill-will, good-will, or (2) body or (3) bodily feeling are relevant when such state 
of mind or body is in issue or relevant. 

Intention, knowledge, and similar other states of mind, are matters of cogent 
inquiry in criminal cases; in civil eases they are very material, e.g., in cases of 
malicious prosecution, fraud, negligence, etc. 

Principle. — ^^Vhere the question is as to knowledge, intent, motive, or any 
hodily or mental state, evidence of other acts done, showing the existence of such 
knowledge, intent, motive, or bodily or mental state, are admissible, even though 
it involves the proof of other crimes* Evidence admitted for such purpose must 
be confined within the limits for which it is admitted. 

Wiien the existence of a mental or bodily state or bodily feeling is in issue or 
relevant, then the facts from which the existence of such mental or bodily state 
or bodily feeling may be inferred are relevant. See the illustrations. Iliustrations 
(c), (i) and (j) deal with intention; (a), (6), (c) and. (d), with knowledge; (/), (g), and 
(6), with good faith; (n), with negligeme and knowledge; (k), (1) and (m), with mental 
and hodily feeling. To explain states of mind evidence is admissible though it does 
not otherwise bear upon tlie issue to be tried. 

The principle on which evidence of similar acts is admissible is not to show 
that because the defendant has committed one crime therefore he woidd be likely 
to commit another, but to establish the unimm of the act and rebut, by antici- 
; patiqn, the obvious defences of ignorance, accident, mistake or other innocent 
of mind.^ 

' This section consists of the collection of eases in which the strict rules of evi- 
dence are somewhat relaxed by the admission of collateral circumstances, where 
it is necessary to show a particular state of mind. Where a man is on his trial 
for a specified crime, such as uttering a forged note or coin or receiving an article 
of stolen property, the issue is whether he is guilty of that specific act. To admit, 
therefore, as evidence against him other instances of a similar nature, is clearly 
to introduce collateral matter. This cannot foe with the object of inducing the 
jury to infer that, because the accused has committed a crime of a simOar descrip- 
tion on other occasions,. he is gtiilty of the present; but to anticipate the defence 
that he acted innocently and without any guilty knowdedge, or that he had no 
intention or motive to commit the act.® 

In JReg, V. Parhlmdas^ West, J., said : ‘‘The possession by an accused of se\*eral 
other articles deposed to have been stolen would, no doubt, have some probative 
force on the^issue of whether he had received the particular articles which he was 
charged with having dishonestly received, and the receipt or possession of which 
he denied altogether, yet, in the first illustmtion to Section 14, it is set forth as a 
preliminary to the admission of testimony as to the other articles that ‘it Is proved 
that he was in possession of [the] particular stolen article.’ The receipt and posses- 

1 Fhipson, 7th edn., p. 167.^' ' (1874) 1 1 B. H. C. 90, 91, 92. 

® Norton,, IS^l. 
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sion are not allowed to be proved by other apparently similar instances, only the 
guilty knowledge which can be inferred satisfactorily through a conscious or un- 
conscious application of the law of probabilities from a multiplication of the frac- 
tions representing in each case the ratio of probable ignorance to probable knowledge 
of how the goods had been come by. Illustration (o) to the same section makes a 
previous attempt by the accused to shoot the person murdered, evidence of the 
accused’s intention, but not of the act that caused the death ; yet it is certain that 
on the issue of whether A actually shot B or not, the fact that he had previously shot 
at him, would have some probative force; so, too, would proof of a general malignity 
of disposition by evidence ‘that A was in the habit of shooting at people, with 
Intent to murder them’, yet this evidence is excluded even as proof of A^s intention, 
either as too remotely connected with the particular intention in issue or as raising 
collateral questions, which could not properly be resolved in the case.” In this 
the actsused was charged with having forged a promissory note and it was held 
that evidence that a number of documents apparently forged, or held in readiness 
Ibr the purpose of forgery, were found in the prisoner’s possession was not admis- 
sible.^ In distinguishing this decision in a subsequent case the same learned Judge 
observed : “The possession of documents of unknown character is a common 
otHairrence, and tiiey could not be pronounced forgeries without a trial of the fact. 
If the papers, hqwever, had all been of an identical and peculiar pattern, that would 
have afforded some ground of inference under particular circumstances”.® In 
this ease evidence of the possession and attempted disposal of coins of an unusual 
kind was, therefore, considered relevant on a charge of uttering such coins soon after- 
wards when the factum of uttering was denied.® Similarly, where the accused was 
charged under s. 206 of the Indian Penal Code with fraudulently transferring three 
properties to three different persons on a certain day, in order to prevent their being 
seized in execution of a decree, and the prosecution tendered evidence of five other 
fraudulent transfers, of property effected by the accused on the same day, and 
apparently with the same object, this evidence was admissible to prove either that 
all those transfers were parts of one entire transaction, or that the particular transfers 
which were specified in the charge were made with a fraudulent intent.^ Where 
a man is prosecuted for making speeches promoting hatred and enmity between 
different commimities (s. 153 A, Indian Penal Code), previous speeches made by 
him are admissible in evidence against him to show his intention in making the 
speeches which are the subject-matter of the proceedings.® 

Scope. — ^I’his section applies to cases “where a particular act is more or less 
criminal or culpable, according to the state of mind or feeling of the person who 
does it; as for instance in actions of slander or false imprisonment, or malicious 
prosecution, where malice is one of the main ingredients in the wrong which is 
c'harged, evidence is admissible to show that the defendant was actuated by spite 
or enmity against the plaintiff; or again, on a charge of uttering counterfeit coin, 
evidence is admissible to show that the prisoner knew the coin to be counterfeit, 
because he had other similar coin in his possession, or had passed such coin before 
or after the particular occasion which formed the subject of the charge. The 
Illustrations. . . .show' with sufTicient clearness the sort of cases in which this evi- 

^ Beg, Y. FarbhudaSi (lS74i) 11 B. H. * Queen-Empress v. Vajiram, (1802) 

C. 00. 10 Bom. 414. 

® Queen-Empress v. Nut Mahomed, ® Jagannath Prasad y, Crown, [1042] 

<188S) S Bom. 22S, 226. ^ , , Kag. 02. 

® Ibid, ■ ■ . 
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dence is receivable. But I think we must be very careful not to extend the opera- 
tion of the section to other cases, where the question of guilt or innocence depends ^ 
upon actual facts and 7iot upon the state of a man's mind or feeling. We have no right 
to prove that a man committed theft or any other crime on one occasion, by shewing 
that he committed similar crimes on other occasions.”^ 

Explanation 1. — Illustrations (w), (o) and (p) explain the purport of this 
Explanation. Under this Explanation evidence of general reputation is excluded. 
The evidence relating to the state of mind of a person must show that the state 
of mind exists not generally but in reference to the particular matter in question. 
Evidence of general disposition, habit or tendencies is inadmissible. ^ Anji;hing 
having a distinct and immediate reference to the particular matter in question is 
admissible.® See illustrations (a) and (b). 

Explanation 2. — ^This Explanation distinctly states that, where the previous 
commission of an offence is relevant, the previous conviction of such person should v. 
also he a relevant fact. The Explanation is a particular application of the general 
rule contained in the section itself. Previous convictions become relevant w’^hen 
the existence of any state of mind, or body, or bodily feeling, is in issue or relevant.^ 

See illustrations (e) and (/) to s. 43. 

CASES. — On the trial of a man and his wife for the murder of his mother by 
poison, the female prisoner having lived as servant in the family during the life 
of her husband’s former wife, evidence was admitted of the circumstances under 
w^hich the former wife had died of poison.® 

Where the prosecution tendered in evidence a copy of a letter written by the 
accused to the editor of a newspaper sending for publication a pamphlet charged 
as seditious and the letter indicated the writer’s motive, it was held that the copy 
was admissible under s. 9 and this section as evidence of the accused’s intention.® 


Similarly, a writing made subsequent to the writing regarding which the writer 
was charged with sedition and found in his possession was held admissible under 
this secton as evidence of intention.’ 

But in a case of conspiracy to commit dacoity, facts showing that the object 
of the illegal association during a period of several months prior to the dacoity 
in question had been the commission of thefts and other discreditable acts were 
held inadmissible under this section to throw any light on the existence of an in- 
tention to commit, or to engage in a conspiracy to commit, the dacoity charged.® 
The accused conspired together, murdered a person and implicated their enemies 
into the offence. The persons so implicated absconded, but the truth came to light 
and the accused were tried for the offence. At the trial evidence was led to show 
that on two previous occasions the accused! had committed murders but had falsely 

1 Per Garth, C. J., in Empress 805. See Wazir v. Queen-Empress^ 

M. J. Vyapoory Moodeliart (1881) 6 (1895) P. R. No. 7 of I895 (Cr.); Nga 

Cal. 655, 659, 660 ; Nga Po So v. King’- Shwe Jt^nan v. Queen-Empress, (1900) 
Emperor, (1908) 1 tJ. B. R. (1907- I. U. B. H. (1897-1901) 144; Nga San 
1009) (Evi.) 1 ; Ghandhi v. The King, Bmin v. Queen-Empress, (1892-1896) 1 
[1941] Ran. 566. U. B. R. 83. 

2 See Emperor v. Gangaram, (1920) ® Begina v. Garner, (1863) 3 P. & F. 

22 Bom. L. R. 1274 ; Emperor v. Kaji 681. 

Sher Mahomed, (1921) 25 Bom. L. R. ® Emperor v. Spratt (No. 2), (1927) 
214, 46 Bom. 958. 30 Bom. L. R. 314. 

® Emperor V. Debendra Prosad, (1909) ’ Emperor v. Spratt (No. 3), (1927) 

36 Cal. 573. 30 Bom. L. R. 315. 

® Emperor v. AUoomiya Husan, ® Emperor v. Wahidtiddin (No. 1), 

(1903) 28 Bom. 129, 135, 5 Bom. B. R. (1929) 32 Bom. L. R. 324, 54 Bom. 524. 
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charged and got convicted some other enemies of the accused. It was held that 
such evidence was not admissible as it amounted to evidence of similar acts and 
therefore of habit on the part of the accused and was therefore inadmissible imder 
ills, (o) and (p)A 

Explanation 1. — Where the accused were charged with belonging to a gang 
of persons associated for the purpose of habitually committing dacoity, evidence 
of previous conviction of theft or of an order for giving security as the accused 
habitually committed thefts was held inadmissible on the ground that such evi- 
dence did not indicate an intention to commit the particular crime of which the 
accused were charged.^ 

Explanation 2. — Where a person was charged with the offence of belonging 
to a gang of persons associated for the purpose of habitually committing dacoity, 
it was held that proof of previous conviction was admissible having regard to the 
character of tlie offence attributed to the accused.® A warrant was issued for the 
arrest of the accused under the Bombay Prevention of Gambling Act. In execution 
of this warrant, when the police entered into his room, no actual play was seen, 
but there were found playing cards on the ground, and ten persons including the 
accused were Ibund sitting in a circle. Upon these facts the Magistrate convicted 
the accused of keeping a common gaming house. Amongst other facts he took 
into consideration the previous convictions of the accused under the Gambling 
Act. On appeal, it was held that the evidence that the accused had been previously 
convicted of the sanie offence was admissible to show guilty knowledge or inten- 
tion.^ This case is of doubtful authority because tlie previous conviction is nothing 
more than evidence of bad character which is excluded by s. 54. The section does 
not extend to cases where the question of guilt or innocence depends upon actual 
facts and not upon the state of a man’s mind or feeling. 

15. When there is a question whether an act was accidental or 
Facts car- intentional, or done with a particular knowledge or 

question wiSufr ac*t intention, the fact that such act formed part of a 
series of similar occurrences, in each of which the 
‘ , person doing the act was concerned, is relevant. 

'I * ILLUSTRATIONS. 

(a) A is accused of burning down his house in order to obtain money for 
which it is insured. 

The facts that A lived in several houses successively each of which he insured, 
in each of which a lire occurred, and after each of which fires A received payment 
from a different insurance office, are relevant, as tending to .show that the fires 
were not accidental. 

(b) A is employed to receive money from the debtors of B. It is A’s duty 
to make entries in a book showing the amounts received by him. He makes an 
entry showing that on a particular occasion he received less than he really did 
receive. 

The question is, whether this false entry was accidental or intentional, 

^ Emperor v. Gangaram^ (1920) 22 (1897) 1 C. W. N. 146. 

Bom. L. R. 274. ^ Emperor v, Alloomipa ffusany 

2 Emperor v. Haji Sher Mahomed, (1903) 28 Bom. 129, 5 Bom. L. R, 
(1921) 25 Bom. L. R. 214, 46 Bom. 958. 805, per Chandavarkar and Aston, 
® Empress v. Naba Kumar PeUmik, JJ., Jacob, J., dissenting. 
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The facts that other eatries made by A in the same book are false, and that 
the false entry is in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to B a counterfeit nipee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered coun- 
terfeit rupees to C, D and E are relevant, as showing that the delivery to B was 
not accidental. 

COMMENT, — Principle. — ^Where it is uncertain, whether an act was done 
with a guilty knowledge or intention or whether it was innocent or accidental, 
proof that it formed one of a series of similar acts raises the presumption that the 
act in question and the others, together forming a series, were done upon system, 
and were therefore not innocent or accidental. This section is an application 
of the general rule laid down in s. 14, and the words of the section as well as of 
illustration (a) show that it is not necessary that all the acts should form parts 
of one transaction, but that they should be parts of a series of sfm/ur occurrences.^ 
For example under ill. (a) the fact that the shops of the same person insured against 
firejwere successively burnt down on difterent occasions is relevant to prove that 
the incidents were not accidental but part of a design.® 

Section 14 provides that facts showing the existence of any state of mind, 
such as intention or knowledge, are relevant, when the existence of any such state 
of mind is in issue or relevant ; and this section provides specifically for allowing 
evidence of similar occurrences, Jn each of which the person doing the act was 
concerned7"whenever there is a question whether an act i^. done with a particular 
knowledge or intention.® In this section, as in s. 14, the intention of the party 
is taken into account. But if there is no common link between the fact to he proved 
and the evidentiary fact, they cannot form a series. A regular system W'orked 
by the common intention should be proved. 

Evidence tending to show that the accused has been guilty of criminal acts 
other than those co%^ered by the indictment is not admissible unless upon the issue 
■whether the acts charged against the accused were designed or accidental, or unless 
to rebut a defence otherwise open to him. 

Whenever it is necessary to rebut, even by anticipation, the defence of acci- 
dent, mistake or other innocent condition of mind, evidence may be given to prove 
that the accused has been concerned in a systematic course of conduct of the same 
S];>ecxfic kind and proximate in time to the conduct in question.* 

CASES.—Arson. — ^Upon a trial for arson with intent to defraud an insurance 
company, evidence that the accused had made claims on two other insurance 
companies in respect of fires which had occurred in two other houses which he had 
occupied previoxisly and in succession, was admitted for the purpose of showing 
that the fire which formed the subject of the trial was the result of design and not 
of accident.*^ Similarly, the fact that the shops of the same j>erson insured against 

1 Bmperorv. X>e^e7idraProsad, (1909) 11.5. ^ 

Cal. 573. See also Mnperor V, PaneAu * Amrita Lai JIazra v. Emperor ^ 
Das, (1920) 47 Cal. 071, f.b. ; Gkandhi (1915) 42 Cal. 957 ; Emperor v. Harjimn 
V. The King, [1941] Ran. 560. Valji, (1925) 50 Bom. 174, 28 Bom. L, H. 

® Nural Amin v. Emperor, (1939) 115. 

1 Cal, 511. 5 Begina v. Graij, (1866)4 F. F. 

® Emperor v. Harjimn Valji, 1102. 

(1925) 50 Bom. 174, 182, 28 Bom. L. R. 
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fire were successively burnt down on different occasions w-as iield to be relevant to 
prove that the incidents were not accidental but part of a design.^ 

Cheating. — On the trial of an indictment for endeavouring to obtain an ad- 
%"ance from a pawn-broker upon a ring by the false pretence that it w'as a diamond 
ring, evidence %vas admitted that two days before the transaction in question the 
accused had obtained an advance from a pawn-broker upon a chain which he re- 
presented to be a gold chain, but which was not so, and endeavoured to obtain 
from other pawn-brokers advances upon a ring which he represented to be a diamond 
ring but which, in the opinion of the witnesses, was not so. This ring was not 
produced. It was held that the evidence was properly admitted.^ 

On a charge against the accused of cheating by falsely representing that he 
was the agent of an estate and could procure for the complainant /appointment to 
the vacant post of manager to the estate, and thereby obtaininga sum of money 
as a pretended security deposit, evidence of instances of similar; but unconnected 
transactions with other persons, before and after the date of thei, offence charged, 
was held to be admissible under this section not to establish the fack^m of the offence 
but to prove that the transaction in issue was one of a systematic series of frapds, 
and that the intention of the accused on the i)articular occasion hi quesiton was 
dishonest and fraudulent.® 

A person employed as a clerk in charge of the renewal of licenses for hand- 
carts received Rs. 2 for each such renewal, whereas he ought to have taken Ks. 1-14. 
lie was charged with cheating, and evidence was produced showing that he had 
taken two annas in excess from persons other than those named in the charge. 
It was held that such evidence was inadmissible either under s. 14 as the question 
of t!ie aocused’s guilt did not depend upon the state of his mind or feelings but tipon 
actual facts, or under this section because there was no question whether the act 
of the accused was accidental since he admitted that he knew what amount he was 
entitled to take from applicants for licenses.'^ 

Libel, — In an action for libel instances of acts of the plaintiff more or 
less closely resembling the particular act of misconduct imputed to the plaintiff 
in the libellous statement are not admissible in evidence. The defendant must 
Justify the libel as true in substance and in fact by proving its truth, not the truth 
of other acts and occasions having aotliing to do with the one in question.® 

Murder. — Where accused had been convicted of the wilful murder of an infant 
child which they had received from its mother on certain representations as to their 
willingness to adopt it, and upon payment of a sum inadequate for its support for 
more than a very limited period, and whose body the evidence showed had been 
found buried in the garden of a house occupied by them, the Court admitted evi- 
dence that several otlier infants had been received by the accused from their mothers 
on like representations and on like terms and that bodies of infants had been found 
buried in a similar manner in the gardens of several houses occupied by the accused.® 
Similarly, where the Court had to decide whether a person 'vvas maliciously shot 
or whether the shooting was accidental, proof that the accused had at another 

^ Nural Amin v. Emperor, [1989] * Emperor v, Abdul Wahid Khan, 

1 Cal. 5II. (1011) 84 AIL 93. 

® The Queen V, Francis, (lS74i) Jj, H, ® Nadirshaw Sukhia"v,Firojshaxv 

2 C. C. R. 128. ■' ’ E, Batnagar^ (1918) 15 Bom. L. R. 

® Emperor V, Dcbendra Prosad, (1^09) 180. 

86 CaL 578 ; Emperor v. Yakub AH, ® Makin v. Attorn^-Gemral for 

(1016) 80 AIL 273. Nm South Wales, {1804] A. C. 57. 
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time shot at the same person was considered relevant. ^ Where a woman was charged 
with the murder of her child by poison, and the defence was that its death resulted 
from an accidental taking of such poison, evidence to prove that two other children 
of hers and a lodger in her house had died previous to the present charge from the 
same poison was held to be admissible.* 

Robbery. — introduced himself as a Raja’s son to a prostitute who passed 
into his keeping. He then introduced G as his door-keeper and both visited her 
house till the night of December 9, 1914, when she was found next morning to have 
been murdered and robbed. P and G were tried on charges of murder, conspiracy 
to rob, theft, and abetment of each other in the commission of the theft and murder. 
It was held that evidence that P had similarly introduced himself as a wealthy 
man in 1915 and 1918 to three other prostitutes who each became his mistress, 
that he then introduced G as his door-keeper, that both visited the women, and 
suddenly disappeared, and that their disappearance was followed by discovery, 
by the women, in each case, of the loss of their money or ornaments, was not admis- 
sible under s. 9, 14 or 15. Section 9 did not apply for the purpose of proving identity 
as the murder and theft took place in December, 1914, and the subsequent incidents 
in 1915 and 1918. Section 14 was not applicable, as the evidence of the subsequent 
occurrences did not show the state of mind of the accused towards the murdered 
woman. The first explanation and ills, (i), (j) and (o) to that section excluded 
such evidence. Section 15 was not applicable as there was no question of the acts 
of murder and theft being accidental or intentional or done with a particular know- 
ledge or intent, but that they were plainly intentional. Evidence of the subsequent 
incidents was also not admissible under s. 11.* 

16. When there is a question whether a particular act was done, 
the existence of any course of business,^ according to 
of business when reie- wiiich it naturally would have been done, is a reie- 
vantfact. 

ILLUSTRATIONS. 

(a) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a 
certain place to be carried to the post, and that that particular letter w^as put in 
that place, are relevant. 

(b) The question is, whether a particular letter reached A. The facts that 
it was posted ip due course, and was not returned through the Dead Letter Office, 
are relevant. 

COMMENT. — Principle. — ^Under this section when the ordinary course of 
a particular business is proved, the Court is asked to presume that, on the particular 
occasion in question, there was no departure from the ordinary and general rule. 
For instance, if letters properly directed to a gentleman be left with his servant it 
is only reasonable to presume prima fcusie that they reached his hands. Section 114, 
illustration (6), lays down that the Court may presume that the common course of 
business has been followed in particular cases. This presumption is an applica- 
tion of the general maxim omnia prcosumuntur rite esse acta (all acts are presumed 
to be rightly done), and is based on the fact that the conduct of men in official and 

^ Yoke’s Case, (1823) Russ. & Ry. 630. 

531. * Emperor v. Fanchu Das, (1920) 

* Beg, V. Cotton, (1873) 12 Cox 47 Cal. 671, f.b. 

400 1 Beg. V. Boden, (1874) 12 Cox 
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comraerciai matters is, to a great eKfcent, uniform. In such eases there is a strong 
presumption that the generixl regularity will not, in any particular instance, be 
departed from. 

1. * Course of business/ — ^This must mean the ordinary course of a pro- 

lessional avocation or mercantile transaction or trade or business. The section 
<iovers both private and public oifices.^ Illustration (a) relates to the former; 
illustration (b), to the latter, viz., the post office. The usage in a private house, 
however methodical, cannot convey the same weight as the ordinary routine of 
office. 

GASES.— Registered letters.— A person refusing a registered letter sent by 
post cannot afterwards jdead the ignorance of its contents.^ Similarly, if a letter 
is put into a post office, that is prima facie evidence, till rebutted, that the addressee 
received it in due course. The post marks on letters are considered as evidence 
of the dates and places mentioned thereon. Where a notice to quit was sent by 
a registered letter, the posting of which was proved, and wliieh was produced in 
C'ourt in the cover in which it had been despatched, and on the cover there was 
an endorsement purportuig to be by an officer of the post office stating the refusal 
ol* the addressee to receive the letter, it was held that this was sufficient service 
of notice.® 

Admissions* 

17. An admission is a statement, oral or docu- 
mentary, which suggests any inference as to any fact 
in issue or relevant fact, and which is made by any of the persons, and 
under the circumstances, hereinafter mentioned. 

COMMENT. — An ‘ admission ^ is a statement of fact whidj^aiyes pr 
penses ^ . uf ...evidenGa^.foy..,mncedm^^ » .that ..the Jfgserted ^ b 

th^^pponent is true. Admissions are admitted because the conduct of a party 
td'm'prbceeding, in respect to the matter in dispute, whether by acts, speech, or 
writing, which is clearly inconsistent with the truth of his contention, is a fact 
relevant to the issue. Admissions are very weak kind of evidence and the Court 
may reject them if it is satisfied from other circumstances that they are untrue/ 

It is immaterial to whom an admission is made. An admission made to a 
stranger is relevant. Admissions are as much binding on the Crown as ordinary 
persons. In English law the term ‘ admission ’ is used in civil cases ; whereas 
the term ‘ confession ’ is used in criminal cases as acknowledgment of guilt. This 
distinction is not maintained in the Evidence Act, and ss. 17 to 22 are applicable 
to civil as well as criminal crises , Statements by the accused are admissions under 
ss. 17 and 18, and prima facie evidence against the maker, but not in his favour.®' 
The word ‘ confession ’ has not been defined anywhere. A confession is an admis- 
sion made at any time by a person charged with a crime, stating or suggesting the 
inference that he committed the crime.® Confession would include an admission 


Admission defined. 


^ Ningawa v. Bhannappa, (1897) 
23 Bom. 63, 66. 

® Loolf Ali Meah v. Fearee Mohun 
Boy, (1871) 16 W. R. (Civil) 233. 

® Jogendra Ckunder Ghose v. 
Dwarka Nath Karmokar, (1888) 15 
Cal. 681. 

* Latafat Jffusain v. Lala Onkar 


Maly (1934) 10 Luck. 423 ; Baja Partab- 
Bahadur Singh v. Baja Bajgan Maharaja 
Jagatjit Singh, (1936) 12 Luck, 371, 

® Azimuddy v. Emperor, (1926) 54 
Cal. 237. 

* Q,ueen-Empress v, Bobu Lai, (1884) 
6 AIL 509, 539, F.B. 
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of incriminating circumstances. Tlius a confession is one species of admission, namely, 
an admission consisting of a direct assertion, by tbe accused in a criminal case, 
of the main fact charged against him, or some fact essential to the charge. Con- 
fessions are a sub-species of statements, and a species of admissions. A confession 
to be admissible in evidence must be voluntary. 

Every admission made by an accused person is not in the view of the law 
a confession, nor can it be held that admissions mean only statements made by 
parties to civil proceedings, and do not include statements made by parties in 
criminal proceedings. Every statement, oral or documentary, which suggests 
any inference as to any fact in issue or relevant fact made by an accused person 
is an admission under ss. 17 and 18, and under s. 19 an admission may be proved 
as against the person who makes it unless, under some provision of the Evidence 
Act or other law, it is rendered inadmissible. Under ss. 24-20 statements made 
by accused persons are inadmissible, subject to the provisions of ss. 27-29, when 
such statements are confessions.^ A confession which is inadmissible may yet for 
other purposes be admissible as an admission under s. 18 against the person who 
makes it in civil matters .2 Thus, admission of guilt by a person to a police officer, 
though not receivable in evidence in a criminal trial, may be proved in civil pro- 
ceedings as an admission under this section and ss. 18 and 21.® 

Admissions may be oral or contained in documents, e.g., letters, depositions, 
affidavits, plaints, written statements, deeds, receipts, horoscopes. Admissions may 
be implied from the acquiescence of a party. The general rule is that admissions 
are admissible against the party making them and not against any other party. 
The exceptions to this rule are mentioned in ss. 18 to 20. 

18. Statements made by a party to the proceeding, or by an 
agent to any such party, whom the Court regards, 
Admission by party under the circumstances of the case, as expressly or 
impliedly authorized by him to make them, are 
admissions. 

Statements made by parties to suits suing or sued in a representative 
character, are not admissions, unless they were 
made while the party making them held that 
character. 

Statements made by — 

(1) persons who have any proprietary or pecuniary interest in the 
subject-matter of the proceeding, and who make the 
Statement in their character of persons so interested, 
or 

(2) persons frbm whom the parties to the suit 
derived their interest in the subject-matter of 
the suit, 

are admissions, if they are made during the continuance of the interest of 
the persons making the statements. 

^ Mahi Bakhsh v, TM Empress, 1881 (Cr.). 

<1886) P. H. No. 16 of 1886 (Cr.) j ® Qme7i-Empress v. Trihhomn Ma- 
Jlaj Med V. The Empress, (1879) P. B. mkekand, (1884) 9 Bom. 181, 184. 

No. 8 of 1880 (Cr.) ; Shere Singh v, ® Bishen Das v. Bam Labhaya, 
The Empress, (1881) P. K. No. 21 of (1915) R R. No. 106 of 1915 (Civil). 
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GOMMENT.--Seettons 18 and 19 indicate the peirsons by whom an admis- 
sion must be made. 

Statements by the accused are admissions under s. 18.^ 

Section 18 lays down live classes of persons who can make admissions— 

( 1 ) Party to the proceeding. 

(2) Agent authorized by such party. 

(3) Party suing or sued in a representative character making admissions 
while holding such character. 

(4) Person who has any proprietary or pecuniary interest in the subject- 
matter of the proceeding during the continuance of such interest. 

(5) Person from whom the parties to the suit have derived their interest 
in the subject-matter of tiie suit during the continuance of such interest. 

(1) Party to the proceeding.— A statement made by a party in a former 
suit between the same or different parties is admissible. The proceeding may be 
civil or criminal. 

‘‘ When several persons are jointly interested in the subject-matter of the suit> 
the general rule is that the admissions of any one of these persons are receivable 
tigainst himself and fellows, whether they be all jointly suing or sued, or whether 
an action be brought in favour of or against one or more of them separately, provided 
the admissions relate to the subject-matter in dispute, and be made by the declarant 
in his character of a person jointly interested with the party against whom the 
evidence is tendered,’’® 

A statement made by a suspect before the coroner is admissible under this 
section and s. 21,® 

(2) Agent. — ^The admissions of an agent are admissible because the prin- 
cipal is bound by the acts of his agent done in the course of business and within 
the scope of his authority. A statement made by an agent whom the Court regards,, 
under the circumstances of the case, as expressly or impliedly authorized to make 
it, is admissible though not on oath,* e.g., a statement by an agent before a settle- 
ment officer that his principal was a bastard.® Before the statements of an agent 
can be relevant as admissions, the fact of agency must be proved. 


Counsel, pleader, attorney. — ^Admissions of facts made by a pleader in the 
conduct of a suit on his client’s behalf are binding on the client.® But a party is 
not bound, generally speaking, by a pleader’s admission in argument on wdiat is 
a pure question of law’'.'^ An admission by a counsel or a pleader on a point of law, 
cannot, tliei^efore, bind the client.® A pleader cannot give up any portion of his 
(dient’s case without express authority, nor is be entitled to admit the claim of 
the other party. The admissions of a party’s solicitors before the commencement 
of litigation are not relevant. The Madras High Court is of oj)imon that a pleader 


^ Azimuddy v. Emperor , (1928) 54 
Cal. 287. 

® Taylor, 12th Edn., s^ 748, p. 47B ; 
Meajan Matbar AUmuddi Mia^ 
(1016) 44 Cal. 180, 148, 144. 

® Empetor v, Bamnath Mahabir, 
(1925) 28 Bom. L. E. Ill, 50 Bom. 
111 . 

* Govindji v. Chkoialal, (1900) 2 
Boro. L. R. 651. 

® Maj Fateh Singh, TlmJktir v. Baldeo 


Singh, Thaktir, (1928) 3 Luck. 416. 

® Khajok Ahdool Gunnee v. Gout 
Monee Vebia, (1868) 9 W. R. (Civil) 
875; Mahadev v. Sundrabai, (1901) 8 
Bom. L. R. 467 ; Emperor v. Bansilal 
Gangaram, (1928) 80 Bom. L. R. 646, 
52 Bom. 686. 

^ Narayafi v. Venkatacharya, (1901) 

' , 6 Bom. L. R. 484, 28 Bom. 408. 

® Krishna ji v. Bajmal, (1899) 24 
Bom. 860, 2 Bom. L. R. 25. 
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is not competent to enter into a compromise on behalf of his client without his express 
authority to do so, but the Allahabad High Court has held that a counsel has such 
power.^ ^ 

Go-defendants. — ^An admission or a confession of judgment by one of several 
defendants in a suit is no evidence against another defendant. No defendant 
can, by an admission or consent, convey the right, or delegate the authority to 
one, for more than his own share in property.® Thus, the admissions by one de- 
fendant will not be relevant against a co-defendant, because it would be unjust 
to bind a co-defendant by the admission of another whom he has had no oppor- 
tunity to answer or cross-examine; it would afford to the plaintiff opportunities 
of defeating his opponent by unfair means. Even a confession of judgment by 
one of several defendants is no evidence against another defendant.® 

Partner. — ^Partners are agents of one another so far as the business of part- 
nership is concerned. Where several persons are engaged in one common business ^ 
or dealing, a statement made by one of them with reference to any transaction 
which forms part of their joint business, has always been held admissible as evi- 
dence against the others.^ Each member of a firm, being the agent of the others 
for all purposes within the scope of the partnership business, admissions by one 
member are binding on all. Section 21 of the Indian Limitation Act is, to a certain 
extent, an exception to this rule. 

Principal and surety. — The admissions of a principal can sometimes (but 
only seldom) be received as evidence in an action against the surety upon his colla- 
ter^ imdertaking. In these cases the main inquiry is whether the declarations 
of the principal were made during the transaction of the business for which the 
surety was bound, so as to become part of the res gestce. If so, they are admis- ^ 
sible ; otherwise, they are not.”® 

Guardian. — ^The admissions of a guardian ad litem, or next friend, do not 
bind the minor. The guardian of an infant has no power to bind him by admis- 
sions. According to the Bombay and the Madras High Courts, a guardian appointed 
imder the Guardians and Wards Act can sign an acknowledgment of liability in 
respect of, or pay in part the principal of, a debt, so as to extend the period of limi- 
tation against his ward, provided the guardian’s act was for the benefit of the ward’s 
property.® The Calcutta High Court holds the contrary view.’ 

(3) Party suing or sued in a representative character. — ^This means 
trustees, executors, administrators, managers in the character of an executor or 
administrator, or the assignee of a bankrupt. 

It is important that such persons must make ‘ the statement in their character 
of persons so interested.’ A statement made by a trustee, executor or adminis- 
trator, is not admissible against him when sued as trustee, etc., if it was made 
before he became trustee, etc. This principle is grounded on the fact that a state- 

1 Jagapati Mudaliar v. Bkanibara ^ Kowsulliah Sundari Das^i v. Mukta 
Mudaliar, (1897) 21 Mad. 274 ; Jang Sundari Dasi, (1885) 11 Cal. 588. 

Bahadur Singh v. Shankar Bai, (1890) ® - Taylor, 12th Edn., Voi, I, s. 785, 

13 AIL 272, F.B. p. 494. 

® Lachman Singh v. Tansuhh, (1884) » Annapagauda v. Sangadyapa, 

6 AIL 305 ; Azizullah Khan v. Ahmad (1901) 3 Bom. L. H. 817, 20 Bom. 221, 

* AU Khan, (1885) 7 AIL 353. f.b. ; Kailasa JPadiachi v. Ponnukannu ^ 

® Anmirtolall Bose v. Bajoneekant Achi, (1894) 18 Mad. 456. 

Muter, (1874-75) 2 I. A. 113, (1875) ’ Chhato Bam v. Bitto AIL (1898) 

23W. E. 214. 26 Cal. 51. 
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meiifc against the interest of a person making it will not be made unless truth com- 
pelled it. But the fact that two persons have a common interest in the subject- 
matter does not entitle them to make admissions, respecting it, as against each 
other.^ 

(4) Person who has any proprietary or pecuniary interest.— When 
several persons are jointly interested in the subject-matter of a suit, an admission 
of any one of these persons is receivable not only against himself but also against 
the other defendants, whether they be all jointly suing or sued, provided that 
the admission relates to the subject-matter in dispute and be made by the declarant 
In his character of a person jointly interested with the party against whom the 
evidence is tendered,® 

An admission made by one of several parties in fraud of the others jointly 
interested will not bind the others. 

(5) Persons from whom the parties to the suit have derived their in- 
terest in the subject-matter of the suit. — Statements made either by parties 
interested or by persons from whom the parties to the suit have derived their interest 
iite admissions only if they are made during the continuance of the interest of the 
persons making the statement. The admissions of a former owner of property 
after he has ceased to have any interest in it are not evidence against the party 
in possession,® A, a landowner, filed a suit ibr ejectment against B, a tenant. 
B alleged he was a parmanent tenant at a fixed rent under an agreement with the 
origiiitti owner of the land, who was dead, and put in evidence statements made by 
the original owner after he had transferred his interest. It was held that the state- 
ments were inadmissible.* 

This clause indicates that there ought to be a privity, i.e., mutual or succes- 
sive relationsliip to the same rights of property. Privies are of three kinds : — 

(1) Privies in blood, as an heir, an ancestor, and coparceners. 

(2) Privies in law, as executor and testator, administrator and a person 
d 3 dng intestate. 

(8) Privies in estate or interest, as vendor and purchaser, lessor and lessee, 
mortgagor and mortgagee, donor and donee. 

The grounds upon w^hich admissions are evidence against those in privity 
with the party making them are that they are identified in interest. Where it 
was proved that an agreement sued on was made by^the plaintiff on behalf of him- 
self and the other proprietors of a theatre, evidence of the declarations of one of 
such other proprietors was held admissible on the part of the defendant.® 

19. Statements made by persons whose position or liability it is 
. necessary to prove as against any party to the suit, 

position atc admissions, if such statements would be relevant 
SaiMt pari^To suit against such persons in relation to such position or 
liability in a suit brought by or against them, and if 
tlicy are made %vhilst the person making them occupies such position 
<jr is subject to such liability. 

^ Stephen’s Big., Art. 17. 'W. R. 207. 

® Meajan Matbar v. Alimnddi Mia, * Shwe Yat Aimg v. Da Li, (1916) 

( 1916 ) 44 Cal. 180 , 148; Taylor, 12th. 9 L. B. R. 27. 

Edn., s. 748, p. 475. s Kmhle v. Darren, (1829) 8 C. ^ P. 

® Khenum Kuree Chowdhrain v. 628 ; Taylor, 12th Edn., Vol. I, s. 743, 

Gmr Chunder Mojoomdar, (1866) 5 p. 475. 
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ILLUSmiTION. 


A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owKed B rent is an admission, and is a relevant 
fact as against A, if A denies that C did owe rent to B. 

COMMENT. — ^The admission of a third person against his own interest 
when it affects his position or liability and when that position or liability has to be 
proved as against a party to the suit, is relevant against the party. Ordinary 
statements by strangers to a proceeding are not relevant as against the parties. 

Object. — ^Thc object of this section is not to lay down that certain statements 
are relevant or admissible but merely to add to the category of persons by whom 
a statement may be made before it can be considered to be an admission within 
the terms of the Act. 

Principle. — This section forms an exception to the rule that statements made 
by strangers to a proceeding are not admissible as against the parties. Thus, in 
an action by the trustees of a bankrupt, the latter’s admissions, made before the 
act of hankniptcy, are admissible in proof of the petitioning creditor’s debt. ^ 
Similarly, the admissions of a cestui que trust are evidence against a trustee as far 
as their interests are identical.^ 

The illustration exemplifies that when the liability of a person who is One of 
the parties to a suit depends upon the liability of a stranger to the suit, then an 
admission by the stranger in respect of his liability amounts to an admission on 
the part of that person. 

The admissions of a person ivhose position in relation to property in suit it 
is necessary for one party to prove against another are in the nature of original 
evidence and not hearsay, though such person is alive and has not been cited as 
a witness.® 

Scope. — ^The statements referred to in this section become admissible only 
provided that they satisfy the requirements of s. 17 as regards their nature and 
s. 21 or any of the following sections as regards their liability. 

20. . Statements made by persons to whom a party to the suit 
Admissions by per- has cxprcssly referred for information* in reference 
trbVpSrtosuit!^^^'^ to a matter in dispute are admissions. 

ILLUSTEATION. 

The question is, whether a horse sold by A to B is sound. 

A says to B — “ Go and ask C ; C knows all about it.” C’s statement is an 
admission. 

COMMENT. — This section forms another exception to the rule that admis- 
sions by strangers to a suit are not relevant. Under it the admissions of a third 
person are also receivable in evidence against, and have frequently been held to 


^ Appami Chetliar v, Nanjappa 
Gmndafii (101^3) 25 M, L. J. 329; 
Taylor, 12th Edn., s. 759, VoL I, p. 

; Coole v- Mraham, (1848) 18 L, J. 
3BX* 105. 
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be in fact binding upon, tbe party who has expressly referred another to him for 
information in regard to an uneertain or disputed matter,^ 

Principle.— If a reference is made over a disputed matter to a third person^ 
not in the nature of a submission to arbitration, but rather as an aid to the settle- 
ment of the differences existing between the parties and to enable the parties them- 
selves to effect a settlement on the information, in such cases the party Is hound 
by the declaration of the person referred to in the same manner and to the same 
extent as if it was made by himself.® 

1. ‘ Expressly referred for information.’ — ^There must be an express 

reference for information in order to make the statement of the person referred to 
admissible. Such admissions come very near to the case of arbitration. In the 
application of this principle, it matters not whether the question referred be one of 
law or of fact, whether the person to whom reference is made have or have not 
any peculiar knowledge on the subject, or whether the statements of the referee 
be adduced in evidence in an action on contract, or in an action for tort.® 

If one party in a cause offers to the other party to settle it, provided that a 
witness makes a statement on oath as to a certain fact in dispute, and the state- 
ment is made, it shall bind the party making the offer.-* Where the defendant 
said, “If 0 %vili say that he did deliver the goods, I will pay for them,” it was held 
that C’s statement was admissible and the defendant was bound by it.® 

A prisoner was indicted for receiving stolen goods, knowing them to have 
been stolen. To prove his guilty knowledge, evidence was given that, being asked 
by the police as to the prices he had given, he said he did not then know, but his 
wife would make out a list of them, and next day she, in his presence, produced 
a list, which was received in evidence against him. It was held that it was ad- 
missible.® 

21. Admissions are relevant and may be proved as against the 
person who makes them/ or his representative in 
agSnst p?rson?S?S| interest / but they cannot be proved by or on behalf 
tiS?behaff.^^ pcrson who makes them or by his represen- 

tative in interest, except in the following cases i— 

(1) An admission may be proved by or on behalf of the person 
making it, when it is of such a nature that, if the person making it were* 
dead, it would be relevant as between third persons under s ection >S2 . 

(2) An admission may be proved by or on behalf of the person 

making it, when it consists of a statement of the existence of any state of 
mind or body., relevant or i n issS Tmade at or about thelxine 'vmS'^uch. 
s1SIe'''oTmmdor and is ac companied by conduct ren derinpr 

i ts falsehood improbable. * ^ 

(3) An admission may be proved by or on behalf of the person 

making it, if i t is relevant than as an admiss ion. 

1 Taylor, 12th Edn., s. ^60, p. 484. -* Lloyd v. Willan, (1794) 1 Esp. ITS. 

» Soloman v. fferm, (1790) 2 Esp. * Daniel v. Pm, (1806) 1 Camp* 

695; Williams v. Bridges, (1817) 2 366n. . ^ 

Stark. 42. s Beg. MaUofy, {mS4) 15 Cox 

» Taylof, 12tli edn., s. 761> p. 485. 456. . ■ 

X<. E»"*"4« 
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. mUSTBATIOTSTS. 

(a) The question between A and B is, whether a certain deed is or is not 
forged. Aaifirmstbatitisgenuine,B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a 

> statement by A that the deed is forged ; but A cannot prove a statement by himself 
that the deed is genuine, nor can B prove a statement by himself that the deed 
is forged. 

(&) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 

A produces a book kept by him in the ordinary course of his business showing 
' observations alleged to have been taken by him from day to day, and indicating 
that the ship was not taken out of her proper course. A may prove these state- 
ments, because they would be admissible between third parties, if he were dead, 
under section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, 
and bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were dead, 
it would be admissible under section 32, clause (2). 

(d) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because they are 

> explanatory of conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in his possession counterfeit coin 
which lie knew to be counterfeit. 

, He offers to prove that he asked a skilful person to examine the coin as he 
doubted whether it was counterfeit or not, and that that person did examine it 
and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding illustration, 

COMMENT. — ^This section lays down as a general rule that admissions are 
relevant and may be proved against the person who makes them or his representa- 
tive in interest, and if duly proved, though not conclusive, are sufficient evidence 
of the facts admitted.^ The effect usually given to admissions proved against 
persons who make them is destructive not constructive. Whether they are true 
or not does not matter. The effective point is that they destroy the force of in- 
consfetent statements made later. 

The x>erson against whom an admission is proved is at liberty to show that 
it was mistaken or untrue. When an admission is duly proved and the person 
against whom it is proved does not satisfy the Court that it was mistaken or untrue, 
the Court may decide the case in accordance with it. An erroneous admission 
does not bind the person making such admission. 

Admissions cannot be proved by or on behalf of the person who makes them^ 
or by his representative in interest, except 

(1) when it is of such a nature that, if the person making it were dead, it 
would be relevant as between third persons imder s. 32 ; 

(2) when it consists of a statement of the existence of any state of mind or 
body made at or about the time when such state of mind or body existed, and 
is^accompanied by conduct rendering its falsehood improbable ; 

(3) when it is relevant otherwise than as an admission. 

^ Maung Mya v. Ma Tha (1899) 2 U. B. R. (1897-1901) 377. 
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Scope. — ^There is nothing in ss, 18 to 21 to suggest that they apply to civil 
cases only ; they apply also to admissions in criminal cases.^ 

The accused went to a police station and lodged a first information of murder, 
narrating the events preceding the commission of the offence and stating further 
how the offence was committed. It was held that the narrative of the antecedent 
events was admissible as admissions not amounting to confessions.® Illustration 
(a) exemplifies this rule. The principle laid down in this section must be taken 
subject to ss, 24, 25 and 26 of tliis Act and ss. 164 and 864 of the Criminal Procedure 
Code.® A confession made to a Magistrate but not recorded by him, under s. 164 
of the Code of Criminal Procedure, cannot be proved by tendering the oral evidence 
of the Magistrate.* 

1. ‘As against the person who makes them.^ — ^The rule as regards 
statements made by a person is that they may be proved only when they are against 
him ; otherwise a party may manufacture any amount of evidence in his own favour.® 
Where the statements are against the interest of the person making them there 
is a natural presumption of truth, and they may be proved. A person, however, 
is not concluded by his statements unless they have been acted upon by the opposite 
party. Till they are acted upon it may be shown that they were mistaken or untrue. 

An admission by a plaintiH of her marriage with a person made before there 
was any dispute about such marriage may be proved by or on behalf of her under 
cl. (1) of this section read with s. 82.® 

First information given by a person who subsequently becomes an accused may 
be admissible in evidence as admission under this section provided it is not of the 
V nature of a confession and does not come within the exception provided in ss. 24, 25, 
^ and 26, of the Evidence Act or is not hit by s. 162 of the Code of Criminal Procedure, 
1898. Such statement may also be admissible imder other sections of the Evidence 
Act, e.g., s. 8, explanation 1.'^ 

A receipt is nothing but an admission by the party making it that he has received 
the amount specified in the document. It is an admission against his own interest 
and he is of course bound by it, and so are those who claim through or under him.® 

2. ‘Representative in interest.’*— This expression will include those who 
are privies in blood, law or estate. The purchaser at an ordinary execution sale 
is in privy with, and is the representative In interest of, the judgment-debtor so 
as to be bound by the latter’s admission.® There is a distinction between the position 

^ of a purchaser in a private sale and in a public sale in execution of a decree. In 
the former he derives his title through, and cannot acquire a better title than, the ven- 
dor : in the latter he acquires his title by operation of law adversely to the judgment- 
debtor and so freed from all alienations and incumbrances effected by the debtor 

1 Md. Bakhsh v. Crown, [1941] Cal. 880. 

Kar. 257. ® Mmammat Bashiran v, Mohammad 

® Legal jRememhrancet v. Lalit Mo- ffmain, (1941) 16 Luck. 615. 
han Singh Hoy, (1921) 49 Cal. 167 ; ’ Nasdr Abbas v. Baja Ajamskah, 

Pakala Narayana Swamy v. King-- [1947] Nag. 955. 

Emperor, (1987) 17 Pat. 15. ® Akalsahu v. King-Emperor, (1947) 

® Queen-Empress v, Bhairab Chunder 26 Pat. 49.^ 

Chml^buity, (1898) 2 C. W, N. 702. ® Iskan Chunder Sirkar v. Beni 

K * Nazir Ahmad V, The King-Emperor, Madhub Sirkar, (1896) 24 Cal. 62, f.b. ; 
(1986) 68 I. A. 872, 88 Bom.!.. R. 987, Mahomed Mozuffer Bossein v. Kishmi 
17 Lah. 629. Mohun Boy, (1895) 22 Cal. 909, 22 1. A 

® Bamani Pershad Narain Singh v. 129. 
i Mahanth Adaiya Gossain, (1908) 31 
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subsequently to tlie attachment of the property sold in execution.^ But the pur- 
chaser in a public or a private sale acquires only the right, title and interest of the „ 
judgment-debtor with all its defects and the creditor takes the property subject to 
all equities which would affect it in the debtor’s hands. 

Exceptions. — ^Admissions cannot be proved by, or on behalf of, the person 
who makes them, because a person will always naturally make statements that 
are favourable to him. To this principle three Exceptions are laid down in the 
section : — 

Exception 1. — ^This Exception makes admissible the statement made by a 
person as to the cause of his death , or as to any of the circumstancesLqlthe^ 
tion which^resulted in JWs jdeath, in cases in which the cause of that person’s death 
comes into^ question [s. 32 (1) 1 : see illustrations (b) and (c). The declarations 
of the deceased made on the day he was wounded, and when he believed he would 
not recover, were held admissible, though he did not die until eleven days after- 1 
wards, and though the surgeon did not think his case hopeless, and continued to 
tell him so until the day of his death.^ 

Exception 2. — ^The state of a man’s mind_OT J^dy js^releya^^^^ s. 14 ^ 

and statements narrating such facts indicating the state of mind or body may be 
proved on behalf of a person narrating them. But such statements should have 
been made at or about the time when such state of mind or body existed : see illus- 
trations (d) and (e). Section 14 merely declares that such statements are relevant. 
This clause shows that such facts or statements may be proved on behalf of the 
person making them, notwithstanding the general rule that persons cannot make 
evidence for themselves by what they choose to say. 

Exception 3, — ^This Exception lays down that facts which are relevant under y 
ss. G to 13 will not be rendered inadmissible because they may be proved on behalf 


of the person making them. Illustrations (d) and (e) refer to this Exception, 

The Exception is intended to apply to cases in which the statement is sought 
to be used in evidence otherwise than as an admission, for instance as part of the 
res gestce or as a statement accompanying or explaining a particular conduct but 
a statement which is inadmissible as an admission under the general rule can be 
made admissible as such by reference to this Exception.* 

CASE, — ^Where defendants Nos. 2 and 4 sold a property to defendant No, 1,. 
which they obtained under a partition, and subsequently colluded with the plaintiff 
and denied the partition as well as the sale, the statements xnade by them in a petition 
and a written statement filed by them in certain previous suits, which went to show 
that there had been a partition and they had changed their attitude, were held to be 
admissible as against them under cl. (3) of this section and s. 11 (2).* 

22. Oral admissions as to the contents of a document are not rele- 

siotis as to contents of them shows that he is en titled^ to jSfive secondary eyi - 
doc^ents are reie- dSnce^of the c ontSls"W sucS do ciiment under the 
ftlte't[efeihaffcer corilainedTor uniessTEe"^nuineness. 
of a document produced is in question. 

^ Dinendronath Sannyal v. Bam- * Mrs, Alice Georgina Pashaud v* ^ 
eoomar Gliose, (1880) 8 I. A. 65, 75, 7 Mrs, Emma Bertha Pashaud Nimon, 

Jptftl T 4 


Cal. 107. 

* Mosletfs CasBy (1825) 1 Hood. 
C. C. 97. 


(1930) 6 Luck. 44. 

* Gijannessa v. MdbaraJkannesHa^ 
(1897) 25 Cal. 210. 
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COMMENT. — Principle. — The contents of a document which is capable of 
being produced must be proved by the instrument itself and not by j^arol evidence. 

Oral admissions as to contents of a document are excluded under this section. 

They are, however, admissible when the party is entitled to give secondary evidence 
of the contents of such document under ss. 65 and 66. Such admissions are also 
admissible when the genuineness of the document produced is in question. 

A written contract can only be proved by the production of the writing itself, 
and if the document is inadmissible from want of registration, no secondary evidence' 
of the contract can be received. A party’s admission as to the contents of a document 
not made in the pleadings, but in a deposition, is secondary evidence, and cannot 
supply the place of the document itself.^ 

English law. — ^The principle laid down in this section is a departure from 
English law which admits oral admissions of a party as to the contents of a document 
even when the document might have been produced as evidence against him. 

0 ? 

23. In civil cases no admission is relevant; if it is made either npoii 
an express condition that evidence of it is not to be 
given,^.J^r Under circumstances from which the Court 
can infer that the parties agreed together that evi- 
dence of it should not be given.^ s* l«r 

Explanation . — ^Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney or vakil from giving evidence of any matter 
of which he may be compelled to give evidence under section 126. J 

GOMMENT.~--Frinciple. — ^This sectioa lays down that in civil cases an ^ 
admission is not relevant when it is made (1) upon an express condition that evi- 
dence of it is not to be given, or (2) under circumstances from which the Court ; 

can infer that the parties agreed together that evidence of it should not be giveni ? 

The section gives effect to the moxim, interest rei publicoe ut sit finis liiium (it is 
for the interest of the State that there should be an end of litigation). 

This section does not apply to criminal cases (see s. 29).r ; 

1, ‘Express condition that evidence of it is not to be given. ^ — ^The 
section protects communications made ‘without prejudice’. Confidential over- 
tures of pacification and any other offers or propositions between litigating parties, 
expressly or impliedly made without prejudice are excluded on grounds of public 
policy. For, if parties were to be prejudiced by their efforts to compromise it 
would be impossible to attempt any amicable arrangement of differences.® The 
expression ‘ without prejudice ’ means without prejudice to the writer of the letter 
if the terms he proposes are not accepted. It means this : *T make you an offer 
which you may accept or not, as you like ; but if you do not accept it, the having 
made it is to have no effect at all”.® If the terms proposed in the letter are accepted, 
a complete contract is established, and the letter, although written without pre- 
judice, operates to alter the old state of things and to establish a new one.* If 
letters marked ‘without prejudice’ are tendered in evidence and the other party 
admits them, the admission implies that the privilege is withdrawn. Letters so 
marked show the writer’s desire as to the privilege, but unless there are circum- 


^ Shdkh Ihrafdm v, Parvata HarL 
(1871) 8 B. H. C. {ki ,C. J.) 163. 

* BogUon V. Hoghton, <1852) 15 Beav. 
278. 


® In re Biver Steamer Companyy 
(1871) I.. B. 6 Ch. 822, 832. 

' * WaUim T. Wilsker, (1889J 23 Q. 
B. B. 335. 
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stances from which it can he inferred that the other party agreed to respect the 
privilege, the letters cannot be excluded under this section.^ 

The reply to a letter written ‘without prejudice’ cannot be admitted in evidence 
even though not guarded in a similar manner. The words once used will exclude 
an entire correspondence. 

The rule which excludes documents marked ‘without prejudice’ has no applica- 
tion unless some person is in dispute or negotiation with another, and terms are 
offered for the settlement of the dispute or negotiation.* 

2. ‘Under circumstances from which the Court can infer that the 
parties agreed together that evidence of it should not be given.’ — Such 
circumstances must be of such a character that the Court must naturally come to 
the conclusion that the parties agreed together that evidence of it should not be 
given- In a suit for rent, there was a talk of settlement between the plaintiff’s 
pleader and one of the defendants when the suit was about to be instituted. It 
was held that the mere fact of the conversation taking place when the parties were 
contemplating that a suit might be instituted was not in itself sufficient to prevent 
the conversation from being put in evidence.® 

An admission made to a stranger, under whatever terms as to secrecy, is not 
protected by law from disclosure. o;| s- 

Explanation. — ^Under the Explanation the legal adviser of a party will not 
be prevented from giving evidence of any communication made in furtherance of 
any illegal purpose or any fact showing that crime or fraud has been committed since 
his employment. 




24. A confession^ made by an accused person^ is irrelevant in a 

criminal proceeding, if the making of the confession i 
mtolment?th?ea? O? appears to the Court to have been c aused by_jan v | 
promise, when irreie- induce ment, threat or promise^ [h a ving referenu e.J:o 
ceSiin£ criminal pro- the cha,rge against ti^^LCcused pe rson/ p roceeding 
f rcmr a person liTauS^^ in the 

opinion of the Court, to giTClbhe^ccused'p^ grounds which would 
appear to him reasonable® for supposing that by making it he would 
gain any advantage or avoid any evil of a temporal nature*^ in 
reference to the proceedings against him. 

COMMENT. — ^The substantive law of confession is contained in ss. 24 to 30 * 

of the Evidence Act and the adjective law, in ss. 164, 364 and 533 of the Criminal 
Procedure Code. Confessions are received in evidence in criminal cases upon the 
same principle on which admissions are received in civil cases, namely, the presump- 
tion that a person will not make an untrue statement against his own interest. 

A man of sound mind and full age, who makes a statement in ordinary simple language 
and has not been the victim of malpractice, threat or inducement in making such | 
statement, must be bound by the language of the statement and by its ordinary 
plain meaning and the act spoken of must be given its legal consequence.* This 
section docs not require positive proof as defined in s. 3 of improper inducement. > 

1 The Lticknam Improvement Trust ® Meajan Matbar v. AHmuddi Mia^ 

V. P. L. laithf Co,, (lfi23) 5 Imck. (1^16) 44 Cal. 130. \ 

465. * Per Mcars, C. J., in Maggha v. 

* iMadhavrav v. Gulahhhai, (1898) Emperor, (1025) 23 A. L. J. R. 821, 

23 Bom, 177, 180. 826, f.b. 


01 ? THE EBIiEVANCY OF FACTS. 


55 


SECS. 28 - 24 .] 


A well-grounded conjecture reasonably based upon circumstances disclosed in the 
eiiidence, is sufficient to exclude a confession.^ 

The confession of an accused is only relevant against himself, though s. 30 is 
ai| exception to this rule. 

Principle, — ^According to this section a confession by an accused is irrelevant 
if it is caused by (I) inducement; (2) threat; or (3) promise. The inducement, 
threat, or promise should have (a) reference to the charge against the aecused, 
(b) proceeded from a person in authority, and (c) sufficiently given the accused 
person reasonable grounds for supposing that by making the confession he would 
gain any advantage or avoid any evil of a temporal nature in reference to the pro- 
ceedings against him. 

A confession is relevant — 

(1) if it is made after the impression caused by any such inducement, tlireat 
or promise has been fully removed (s. 28) ; 

(2) if it is not made to a police officer (s. 25) ; or 

(3) if it is made in the presence of a Magistrate when the accused is in the 
custody of a police officer (s. 26). 

Under the English law confessions are divided into two classes : (i) judicial 
confessions ; and (ti) extra-judicial confessions. 

(1) Judicial confessions are those which are made before a Magistrate or 
in a Court in the course of legal proceedings. 

Extra-judicial confessions are those which are made by the party elsewhere 
than before a Magistrate or in a Court. 

1, ‘Confession*. — ^The word ‘confession* has not been defined anywhere 
in the Act, A ‘confession’ is an admission made at any time by a person charged 
with a crime, sta ting or suggesting the inference that he committed t hat cm ne.^ 
A confession is a statement winch either atoits in terms' tne ofiencew at any rate 
substantially all the facts wliich constitute the offence.® A declaration is not a 
confession if it is not made v^dth an intention to confess, or if it does not amount 
to an admission of facts from which guilt is directly deducible.^ An incriminating 
statement which falls short of an absolute confession, but from which the inference 
of guilt follows, is a confession within the meaning of this Act.* 

A confession, if proved satisfactorily to be voluntary and genuine, is legal 
and sufficient proof of the guilt of the accused without corroboration, but ordinarily 
the practice is to require some support for a confession, some corroboration from 
facts established outside the confession, and reasonable consistency with the sur- 
rounding circumstances about which there is no doubt. The confession must 
be looked at as a whole, and it would not he right to take isolated portions of it, 
and to consider w'hether any of them amounts to an admission of guilt or not.* 
JDeliberate and voluntary confessions of guilt, if clearly proved, are among the 
most effectual proofs in law.’ Where it is found that certain statements in the 

^ BhuHn V. King-Emperor, [1948] ^ Karu v. King-Emperor, [1937] Nag. 

Nag. 147. 524. 

Stephe^i’s Dig., 12th Edn., Art. 22 ; * Queen-Empress v. Nana, sup.; 

Queen-Empress v.Babu Zal,\(1884) 6 All. HaJdman v. King-Emperor, (1905) P. R. 
509, 539, p.B. ; Queen-Empress v. Nana, No. 20 of 1905 [Cr.). 

(1889) 14Bom. 260, F.B. ; ® Queen-Empress v. Jagmp, (1885) 

and BemembrancerqfLegal Affairs, Bengal 7 All, 646, 648 ; Tumb v. King-Emperor, 
V. Bhaju Maihi, (1929) 57 Cal. 1062. (1934) 10 Luck. 281. 

® Dhanapati Be v. Emperor, [1944] ’ Emperor v. Narayen, (1907) 9 

2 Cal. 312. Bom. L, R. 789, 801, 82 Bom. Ill, r.B, 
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confession are false the entire confession need not be rejected for that reason.^ 
A Court is at liberty to use the confession as it stands, and derive a deduction of 
the guilt of the man who made it even while rejecting portions of the confession 
which are false.® But, if it appears that the confession has been improperly in- 
duced, then the Court is bound to exclude it, no matter how true it may be.® 

In England, when a doubt arises as to the admissibility of a confession, the 
Court has to decide whether it has been proved affirmatively to be Jree and^y 
tery. This principle, as laid down in The Queen v. Thompson,^ has not been approv- 
ed of by the Bombay High Couft in Qmen-Emp^ v. Baswanta,^ The question which 
a Court has to decide when determining on the admissibility of a confession is whether 
it appears to the Court to have been induced by the means mentioned in this section.® 
It is not sufficient to render a confession irrelevant under this section that there 
may have been added to it a statement which has been improperly induced by 
threat or promise. In order to make a confession irrelevant it must be shown 
that the confession was .improperly It is the duty of the Court 

to inquire very carefully into all the circumstances under which the confession was 
taken, and partieularly as to the length of time during which the accusesd was in 
custCKiy.® 

A confession differs from an admission : 

(1) Confession is a statement made by an accused person which is sought 
to be proved against him in a criminal proceeding to establish the commission of 
an offence by him ; while admission is usually applied to a civil transaction and 
comprises all statements amounting to admissions as defined in s. 18. 

(2) A confession if deliberately and voluntarily made may be accepted as 
conclusive in itself of the matters confessed an admission is not a conclusive 
PISSfilf the matters admitted, but may operate as an estoppeT 

(3) A confession always goes against the person making it ; an admission 
may. be used on behalf of the person making it under the Exceptions provided in 
s. 21. 

(4) The confession of one of two or more accused jointly tried for the same 
offence can be taken into consideration against the co-accused (s. 30). But an 
admission by one of several defendants in a suit is no evidence against another 
defendant. 

See Comment on s. 17, supra, 

2. ‘By an accused person.* — ^The words “accused person” include a person 
who subsequently becomes accused. A person who makes a statement when 
he is a suspect but not an accused person and subsequently becomes an accused, 
his statement will be regarded as a confession.^® When a person states that he has 
done certain acts which amount to an offence, he accuses himself of committing 
the offence, and the statement is, therefore, a confession by an “iiccused person” 
within the meaning of this section.^^ 

^ Nirhhoy Nath v. Emperor^ (1926) ’ Emperor v. Narayen, (1907) 9 

1 Buck. 417. Bom. L.'K. 78^1, 801, 32 Bom. 11, F.B* 

® Mata Dm V. King-Emperor » Queen-Emp, v. Narayan, (1901) 

5 Buck. 255. . ■ • 8 Bom. B. R. 122, 124, 25 Bom. 543. 

® Emperor y, Bhagi^ (1906) 8 Bom. ® Qmen-Empress v. Sangappa, 

B. H. G97, 699. (1889) Unrep. Cr. C. 463, Cr. R. No. 22 

^ [1893 1 2 Q. B. 12. ' of 1836 ; Emperor v. Narayen^ sup. 

® (1300) 2 Bom. B. H. 763 , 25 Bom. Emperor v. Bhagooandas Bisesar^ 

1^3. (l940)42Bom.B.R.938, [1941]Bom.27. 

® Qmen-Emp, v. Baswanta, (1900) Santokhi BeMar v. King-Emperor^ 

2 Bom. B. H. 761, 25 Bom. 168. (1932> 12 Pat. 241, f.b. 
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3. ^Appears to the Court to have been caused by any inducement, 
threat or promise.' — Inducement, threat or promise need not be expressed, 
but may be implied from the conduct of the person in authority, the declarations 
of the accused, or the circumstances of the case,^ 

The word ‘appears' is not so strong as the expression ‘proved.’^ 

The section merely requires that if it “appears” to the Court, i.c., if circum* 
stances create a proba])ility m the mind of the Court that the coulcssion was im- 
properly obtained, it shall be inadmissible in evidence.® It is not necessary to 
prove strictly that a confession was brought about by improper inducement. It 
is quite suiTicient to exclude the confession, if circumstances are placed before the 
Court, which w^ould make it appear that the confession was so induced.^ It is only 
•when it appears to the Court that the confession has been made as a result of some 
inducement held out by a person in authority that it becomes irrelevant; a mere 
possibility of there having been some inducement is not sufhcient,® 

The threat to come under this section must be sufficient to give the accused 
grounds for supposing that, by making the confession, he would gain an advantage.® 
When a promise, inducement or threat is held out or made to an accused person 
by or on behalf of the prosecutor, and as a result business books and documents 
are produced by the accused person, those books and documents stand on the same 
footing as an oral or written confession which is brought into existence by a promise, 
inducement or threat, and are inadmissible in evidence against the accused person 
at his trial.^ 

An approver’s disclosure is in its very nature always the result of an induce- r. 
ment or x:)romise, viz., the inducement to confess upon a promise of pardon and! 
it is only when it is extorted as the result of undue duress, such as threats or violence I 
that this section is applicable and the statement must be ruled out of evidence.® ^ 
A promise or threat made to one accused will not render a confession made 
by another, who was present and heard the inducement, irrelevant.® 

4. ‘Having reference to the charge against the accused person.’ — 
‘Charge’ means a criminal charge or a charge of an offence in a criminal proceeding. 
The inducement, threat, or promise, must be with reference to the oHence, with 
which the accused is charged. A confession obtained by an inducement relating 
to some collateral matter unconnected with the charge will not be excluded from 
evidence. 


5. ‘Person in authority’. — ^This expression does not mean a person having 
control over the prosecution of the accused.^® The test would seem to be, has 
the person authority to interfere in the matter under enquiry as, for example, a 
person engaged in the apprehension, detention or prosecution of the accused, or 
who is empowered to examine him and any concern or interest in it would be 
sufficient to give him that authority.^® The belief of an accused that the persons 
to whom he made a confession were “persons in authority” is not sufficient to bring 

^ Ueg» V. GilliSi (1866) 11 Cox 60 ; ® 5. N. Mukerjee v. Queen -Empress, 

King-Emperor v. Akkileshwari Prasad, (1800) 1 U. B. R. (1807-1001) 147. 


(1925) 4 Pat. 646. 

® KMiro Mandal v. The Emperor, 
(1020) 57 CaL *649. 

® Emperor v, Nazir, (1032) 55 All. 01. 
■* Emperor v. Thakur Eas Malo, 
[1043] 1 Cal. 487 ; Baggka v. Emperor, 
(1925) 23 A. L. J. R. 821, f.b. ; Partap 
Singh V. The Crown, (1025) 6 Lah. 415. 

® Bashmat Khan v. The Crown, 
(1034) 15 Lah. 856. 


Bex V. Baker, [1041] 2 K. B. 381. 

* Bam Nath v. The Crown, (1028) 
0 Lah. 608. 

® Reg, V. Jacobs, (1849) 4 Cox 54. 
Beg, V. Navroji Dadahhai, (1872) 
9 B. H, C. 358. 

Saniokhi Beldar v. King -Emperor, 
(1932) 12 Pat. 241 ,f.b. 

Emperor v. KMvb Bm, (1020) 57 
CaL 488. 
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them within the term. 1 

An attorney engaged in the investigation of a crimes for the purpose of getting 
tip a prosecution, is a person clothed with authority to offer such an inducement. 

So is a police officer invested with the powers of an additional District Magistrate.® 
Similarly, a Suh-Inspector’s man, holding out an inducement as from the Sub- 
Inspector to the accused that the Sub-Inspector would treat them leniently if they 
confessed, is a person in authority and the confession so made is inadmissible.^ 
Where a confession was made to a tahsildar who was a person of some influence 
in the village but had no interest in the prosecution of the accused other than the 
interest which every citizen has in the maintenance of law and order, and the con- 
fession was made in consequence of questions put, and a promise made by Mm, 
it was held that the tahsildar not being a person empowered to examine the accused 
or one who could legitimately influence the course of proceeding, the confession 
was not excluded by this section.® 

6. ‘Grounds which would appear to him reasonable.’ — The word * 
‘appear’ imports judicial discretion. It shows that the Court has to decide the 
preliminary question of admissibility on a consideration of the evidence and sur- 
rounding circumstances.® The Court has to determine the sufficiency of the in- 
ducement, threat or promise as affording certain grounds, to see whether the ground 
would appear reasonable for the supposition mentioned in the section, and to judge 
whether the confession appears to have been caused in consequence of the induce- 
ment, tlireat or promise. A well-grounded conjecture reasonably based on the cir- 
cumstances in the evidence is sufficient to exclude the confession. The mentality 

of the accused rather than that of the person in authority has to be taken into ac- 
count by the Court in determining the effect of the inducement, threat or promise. 

If has to consider not merely the actual words, hut also the words, coupled with the ^ 
acts or conduct of such person, which might be construed by the accused, in his 
position, as amounting to an inducement, threat or promise. A perfectly innocent 
expression, coupled with the acts and conduct and the surrounding circumstances, 
may amount to the same.’ 

7. ‘Temporal nature.’— The inducement must be of a temporal kind, i.e., 
not spiritual or religious. Confessions obtained by spiritual exhortations are ad- 
missible in evidence. A merely moral exjiortation to tell the truth is not objection- 
able.® 

CASES. — Inducement. — ^A confession made by an accused on the faith of a 
promise made by the police-officer making the inquiry that he would get off he 
made a disclosure,® or would get a pardon,^® was inadmissible in evidence. Simi- ^ 

^ Emperor v. Ganesh Chandra Gaidar ^ (1900) 2 Bom. L.R. 761, 765, 25 Bom. 168. 

(1922) 50 Cal. 127. ® King-Emperor v. Akhileshwari 

® The Queen v. Croydon^ (1846) 2 Prasad^ (1925) 4 Pat. 646. 

Cox 07, ® Mussammat Nurai v. The Empress^ 

® Jos Bahadur Thapa v. King-> (1881) P. R. No. 8 of 1882 (Cr.). 

JEfmperor, (1929) 8 Ran. 52. Emperor v. Misri^ (1909) 31 All. 

* Eulaqi v. The Crown, (1928) 9 ,592, f.b. ; Emperor v. Khetal, (1923) 45 

Lah. 671. AIL 300; Muhammad Shaffi v. Queen- 

® Santokhi Bcldar v, King-Emperor, Empress, (1899) P. R. No. 1 of 1899 
(1932) 12 Pat. 241, f.b. Tank V, {Cr.) ; Nga Po Ky aw y. Empress, (ISS^) 
King-Emperor, (1929) 5 Luck. 91, seems S. J. L. B. 390; Emperor v. Cunna, 
to be of doiibtM authority. (1920) 22 Bom. L. R. 1247, in wMch ■ 

® Emperor v. Narayen, (1907) 9 there was a difference of opinion amongst 
Bom, L. E. 789, 799, 32 Bom. Ill, f.b. the Judges as to the admissibility of 
’ Emperor v. Panchkowri Butt, (1924) evidence of the accused in virtue of s, 

52 CaL 67 ; Queen -Em.press v, Baswania, 339 (2) of the Criminal Procedure Code. 
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larly, a confession made before a Magistrate who bad told the accused that, if he 
made a full confession, he would take that fact into consideration in awarding 
punishment, was inadmissible.^ Where the accused, in making a confession before 
a Magistrate, admitted that he had been told to tell the truth by the Sahib who told 
him to tell the truth and he would be released, it was held that the confession was 
vitiated by inducement.® 

No inducement. — ^Where a police-officer read over to the accused the state- 
ments which he had taken from others and then told him, “I know the whole 
thing now”, and the accused thereupon made a statement in consequence of which 
he was arrested and his confession was subsequently recorded before a Magistrate^ 
it was held that the confession recorded under those circumstances was free and 
voluntary and ’was perfectly admissible in evidence.^ 

Person in authority. — ^Auditor."— W, a travelling auditor in the service of the 
G. I. F. Railway Company, having discovered defalcations in the accounts of the 
accused, who was a booking-clerk of the company, went to him and told him that„ 
“he had better pay the money than go to jail”, and added that “it would be better 
for him to tell the truth”, after which the accused was brought before the Traffic 
Manager in whose presence he signed a receipt for, and admitted having received 
a sum of Rs. 826-8-0. The accused was subsequently put on his trial for criminal 
breach of trust as a servant in respect of this and of other sums. It was held that 
the words used by W, the travelljng auditor, constituted an inducement to the accus- 
ed to confess, and that W was a person in authority, and that the receipt signed by 
the accused was, therefore, not admissible in evidence on his trial.-* "V^ere a con- 
fession was made by the accused under an inducement given by a person sent by 
a Sub-Inspector, that the Sub-Inspector would treat them leniently if they confessed,, 
it was held that this was an inducement proceeding from a person in authority andf 
the confession was inadmissible.® 

Panchayat. — Where an inducement to confess a crime proceeded from the 
member of a panchy the confession made in virtue of the inducement was held not 
badi the member of the panch not being a person in authority.® But the Calcutta 
and the Patna High Courts have held that a panch is a person in authority within 
the meaning of this section, A confession is inadmissible when, in answer to the 
enquiry of the accused, whether he w^ould be saved from the consequences if he con- 
fessed, the panchayat assured him that he would be let off if he disclosed everything, 
and when the confession was made as the result of such assurance,'^ Wliere the 
village panch told the accused that the truth had come out and that he had better 
say what he knew and the accused thereupon confessed his guilt, it was held that the 
confession was inadmissible in evidence.® 

Superior officer. — ^Where the accused, a post-office clerk, under suspicion, 
fell at his department inspector’s feet begging to be saved if he disclosed everything, 

® Bulaqi v. The Crown, (1928) 9- 
Lah. 671. 

® Emperor v. Fernand, (1902) 4 
Bom. L. R. 785. A mukhia is not a 
person in authority: Emperor v. Har 
Fiari, (1926) 49 All. 57. 

’ Emperor v. Ganesk Chandra Gaidar^ 
(1922) 50 Cal. 127. 

® Kunja Subudhi v. King-Emperor^ 
(1928) 8 Pat, 289. 


^ Queen -Empress v. Nga Paw Lon, 
(1884) S. J. L. B. 289. 

® Emperor v. Einanath Sundarji, 
(1920) 45 Bom, 1086, 23 Bom. L. R. 

338, 

® King-Emp, v. Mango, (1901) 3 
Bom. L. R.404. 

* Meg, V. Namoji Eadabhai, (1872) 
9 B. H. C. 368.; Nga Pyc v. King- 
Emperor, (1904) 2 L. B. R. 316. 
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aod the iaspector replied that he would try his utmost to save him if he told the 
truth; whereupon the accused said he would tell everything to the post-master, 
and the postal inspector said he would do all he could to get accused saved, it was 
held that such inducement was held out by the postal investigating officer, who 
was a person in authority, as had the effect of inducing the accused to make a con- 
fession of his guilt,^ 

Doctor. — ^The accused made a confession of his guilt to the medical officer of 
his regiment, who told the accused, when he was under his treatment in the hospital 
that it would be better for him to tell the truth as to How he came about certain 
wounds. It was held that the medical officer was not a person in authority in 
respect of any proceedings which might foe contemplated or taken against the accused 
who made the confession to him; and that all that he represented to the accused 
was that, on medical grounds, it would be for the accused’s benefit if he told the 
truth as to how he came by the wounds,^ 

Captain, — ^The captain of a vessel said to one of his sailors suspected of having 
stolen a watch — ‘‘That unfortunate watch has been found, and if you do not tell 
me who your partner was, I will commit you to prison as soon as we get to New- 
castle — you are a damned villain, and the gallows is painted in your face.” It was 
held that the confession made by the sailor after this threat was not receivable in 
evidence on his trial for the felony.® 

Spiritual exhortation. — ^An accused charged with murder, being a few days 
•short of fourteen, was told by a man who was present when he was taken up, but 
j not a constable, “Now Icneel you down, l am going to ask you a very serious ques- 
tion, and I hope you will tell me the truth, in the presence of the Almighty.” The 
accused in consequence made certain statements. It was held that the statements 
were admissible in evidence.* 

. 25. No confession^ made to a police-officer^ 

ishall be proved as against^ a person accused of any 
offence. 

COMMENT. — ^Principle. — Under this section, a confession made to a police- 
officer is inadmissible in evidence except so far as is provided by s. 27. The principle 
upon which the rejection of confession made by an accused to a police-officer or 
while in the custody of such officer {s. 20) is foimded is that a confession thus made 
or obtained is imtrustworthy. The broad ground for not admitting confessions 
nxade to a police-officer is to avoid the danger of admitting false confessions.® 

/ Section 162 of the Criminal Procedure Code enacts that no statement made 
! by any person to a police-officer in the course of an investigation shall, if taken 
down in writing, he signed by the person making it, nor shall such writing be used 
as evidence. 

Object. — The object of this section and s. 26 is to prevent the practice of tor- 
ture by the police for the purpose of extracting confessions from accused persons. 
Under this section no confession made to a police-officer is admissible against the 
accused. Any incriminating statement made by an accused to a police-officer 

^ Bhagobaiicharan Batra v. Emperor^ 570. 

<im) 60 Cat 719. 4 Wildes Case, (1835) 1 Moody C. C. 

* MmperoT v. Makamadbuksh, (1906) 452. 

3 Bom, L. H. 507. ® Queen-Empress v. Bobu Lai, (1884) 

® Beaj V. Barratt, (1831) 4 C. & P. 6 All. 509, 532, f.b. 
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is inadmissible in evidence.^ Under the next section a confession made to a private 
person by a person in custody of the police in inadmissible in evidence. 

Scope. — ^This section covers a confession made to a police-oiBScer before any 
investigation has begun or other%vise not in the course of an investigation,® Sec- 
tion 26 does hot qualify the plain meaning of this section.® The prohibition con- 
tained in this section is of a general nature. It forbids the proof at a trial of a 
criminal oltence of any confession of any offence made by the accused to the police- 
officer. Therefore, the confession made by the accused to the police of an offence 
of culpable homicide not amounting to murder is not admissible in evidence in his 
trial for murder upon the same facts.* 

A confession made to the police in the course of investigating crime A, although 
it relates to another crime B, is equally inadmissible. The whole spirit of this sec- 
tion is to exclude confessions to the police and, the moment a statement is found 
, to amount to a confession, it does not matter of what crime it is said to be a con- 
fession.® 

English law. — Sections 25, 26 and 27 differ widely from the law of England^ 

In England a confession to a police-officer is admissible in evidence in the absence 
of threat or promise. 

1. ‘Confession. * — confession must either admit in terms the offence, or 
at any rate substantially all the facts which constitute the offence. No statement 
that contains self-exculpatory m can amount to a confession, if the excul- 
patory statement is of some fact which^if JjOjia 

to be confessed. An admission of a gravely incriminating fact, even a conclusively 
fact, is not of itself a confession, e.g., an admission that the accused 
^ is the owner of and was in recent possession of the knife or revolver which caused 
a death with no explanation of any other man’s possession.® 

This section does not exclude all statements by an accused to the police but 
only confessions. There is a distinction between mere admissions and confessions 
which are statements either directly admitting guilt or suggesting the inference 
of guilt of the crime charged. The general rule in the section is further subject 
to that which admits statements leading to discovery whether they amount to 
confessions or not. Exculpatory statements by an accused to the police as to what,, 
according to his case, actually happened on the occasion of the commission of the 
offence and put forward by way of defence, are admissible as admissions, notwith- 
standing that they are shown by other evidence to be untruthful.. A useful test 
as to the admissibility of statements made to the police is to ascertain 
to which they are put by the prosecu.tion. If the prosecution r^ieFon the statements^ 
as true they may, and probably in many cases will, be found to amount to con- 
fessions. If they ate relied on not b^ause of , their truth but of their falsity and 
as a circumstance thereby tending to prove the guilt of the accused, they are ad- \ 
missibl^ as admissions. Where the accused told the police that cettaihdtber peiisdiSs 

Imperatrix Y, Pandharinath, (1881) Bom. L. R. 428, 18 Fat. 234, [1041]. 

6 Bom. 34 ; Queen-Empress v. Nana, Ran. 789n. 

(1889) 14 Bom. 260, f.b, ; Queen- ® Queen v. HurnboU Chunder Gkase, 
Empress v. MatJiems, (1884) 10 Cal. (1876) 1 Cal. 207. 

1022 ; Queen-Empress v. Javecharam, * Ali Gohar v. Crown, [1941] Kar. 
(1894) 19 Bom. 363 ; Farid v. King- 292. 

Emperor, (1906) P. R. No. 16 of 1906 ® Seskapani, In re, [1937] Mad. 

(Cr.) ; Qimn-Empress v. Nga Thet, (1900) 858, 861. 

1 U. B. R. (1897-1901) 156. ® PaJmla Norayana Swami v. The 

® Pakala Narayana Swami v. The King -Emperor, sup., p. 81. 

King-Emperor, (1989) 66 I. A. 66, 41 
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had killed the deceased, described the occutrence, and stated that he was seized 
by them hut escaped and concealed himself in a paddy field, that he went to the 
houses of several people for assistance against the murderers but was turned away 
as a mad man, and that he then went and slept at the house of another person, it 
was held that the statements were admissible in evidence. ^ 

2. ‘Police-officer.’ — ^This term should not be read in a strict technical 
sense but according to its more comprehensive and popular meaning.® It applies 
to every police-ofiicer and is not restricted to officers in a regular police force. Thus 
a Chowkidar,® a Police Patel,* a village headman,® an excise peon,® and an excise 
officer, according to the Calcutta’ and the Bombay® High Courts, are police-officers; 
but a jailor,® an excise officer, according to the Rangoon^® and the Patna^^ High 
Courts, and an Assistant Commissioner acting merely as an executive officer,^® 
are not. The Madras High Court has held that as this section refers only to a 
police-officer, its provisions should not be extended to other classes of officers merely ^ 
on the ground of similarity of functions. Thus the Assistant Inspector of Customs, 
though invested with certain powers of search, arrest and seizure, cannot be deemed 

to be a police-officer for the purpose of this section.^® 

The words ‘police-officer’ include the police-officers of Indian States.^* 

A confession made to a police-officer in the presence and hearing of a private 
person is not to be considered as made to the latter, and is therefore inadmissible.^® 

3. ‘As against.’ — ^This section does not preclude one accused person from 
proving a confession made to a police-officer by another accused person tried jointly 
with him. Such a confession is not to be received or treated as evidence against 
the person making it, but simply as evidence on behalf of the other.^® A confession 
might be inadmissible under this section, yet for other purposes it w’ould be admis- 
sible as an admission tmder s. 18 against the person who made it in his character i 
of one setting up an interest in property, the object of litigation or judicial enquiry 
and disposal.^’ 

CASES.— P, accusd of the murder of a girl, gave to a police-officer a knife 
saying it was the weapon with which he committed the murder. He also said that 

® Emperor v. Kungal Mali, (1905) 411 ; Ameen Sharif v. Emperor , (1934) 

41 Cal. 601. 61 Cal. 607, f.b. 

2 Queen v. JEurribole Ckunder Ghose, ® Emperor v. Nanoo, (1926) 28 
(1876) 1 Cal. 207, 215 ; Maung Wun v. Bom. L. R. 1196, 51 Bom. 78, f.b„ 
Queen-Empress, (1893) P. J. L. B. 22. overruling Pereira v. Emperor, (1926) 

® Queen-Empress v. Salemuddin 28 Bom. L. R. 674. 
iShciA:, (1899) 26 Cal. 569 ; -Emperor ® Queen -Empress v. Bhima, (1892) 

V. Pancham, (1933) 8 Luck. 410 ; 17 Bom. 485 ; Queen-Empress v. Tatya, 

Emperor v. Beokinandan, [1937] AIL (1893) 20 Bom, 775. 

85, F.B. In the Punjab a village chauki- Maung San Myin v. King-Emperor, 

dar is held to be not a ‘police-officer’ i (1929) 7 Ran. 771. 

Khuda Bakksh v. The Crown, (1917) Badha Kishun Marwari v. King- 

P. R, No. 42 of 1917 (Cr.), Emperor, (1982) 12 Pat. 46, f.b. 

* Empress v. Kama Birapa, (1878) Bidullah v. Qiieen-Empress, (1893) 

3 Bom. 12 ; Queen-Empress v. Bhima, P, R. No. 10 of 1895 (Cr.). 

(1892) 17 Bom, 485. Mayalavahanam, [1947] Mad. 788. 

® Lu Bein v. Queen -Empress, (1889) Queen -Empress v. jSlagla Kala, 

S* d’. h* B. 479 ; P<? Sm v. King- . (1890) 22 Bom. 235. 

Emperor, (1907) 3 L. B. R. 283. Empress of India v. Pancham, 

® Emperor v. Dinsham Driver, (1928) (1882) 4 AIL 198, 201. 

31 Bom. L. R. 49, 54 Bom. 35. Imperatrix v. Pitaniber Jina, 

’ Ibrahim Ahmad v. King -Emperor, (1877) 2 Bom. 61. 

(1931) 58 Cal. 1260, dissenting from Queen-Empress v. Tribhovan 

Ah Pomg V. Emperor, (1918) 46 CaL Manekchand, (1884) 9 Bom. 131. 
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lie threw doivn the girl’s anklets at the scene of the murder and would point them 
out. On the following day he accompanied the police-officer to the place where 
the girl’s body 'was found, and pointed out the anklets. It w^as held that such 
statements, being confessions made to a police-ojKieer, whereby no fact was dis- 
covered, could not be proved against P,* The accused, on his arrest, made a state- 
ment in the nature of a confession, which was reduced into WTiting by one of the 
Inspectors in whose custody he was, and subsequently signed and acknowledged 
by him in the presence of the Deputy Commissioner of Police at the police office, 
the Deputy Commissioner receiving and attesting the statement in his capacity as 
jVIagistrate and Justice of the Peace. It was held that the confession was not admis- 
sible in evidence.^ 

An accused w'as charged with the offence of belonging to a gang of persons 
associated for the purpose of habitually committing daeoity. During the police 
enquiry he had made a statement to an Inspector of Police that a bundle of ammuni- 
tion produced by him was given to him by two other accused who were charged 
with him as being members of the gang. It was held that though that statement 
was self-exculpatory it was inadmissible in evidence under this section as it amounted 
to an admission of an incriminating circumstance.® 

26. No confession made by any person whilst he is in the custody^ 
Confession by accus- of a poll cc- officer,® Tinless it be ma<ie Jn the iiH 
poHc<fnottoTe proved presence of a Magistfafe,^ shall be proved as^ 

against him. against such pcrson. 

Explanation . — In this section Magistrate ” does not include the 
head of a village discharging magisterial functions in the Presidency of 
Fort St. George or elsewhere, unless such headman is a Magistrate 
exercising the powers of a Magistrate under the Code of Criminal 
Procedure, 1882. 

COMMENT. — Principle, — Under this section no confession made by a per- 
son in custody to any person other than a police-officer, shall be admissible, uffiess 
made in the immediate presence of a Magistrate. Section 25 excludes confessions, 
to a police-officer under any circumstances. This section excludes confessions to ; 
anyone else, wlule,|te.py«aonj^^ APQsitian.to,bcJi:»ilgenc^^^ 

officerr The presence of the Magistrate secures the free and voluntary nature of 
the confession and the confessing person has an opportunity of making a statement 
uncontrolled by any fear of the police.* Thus, this section is a further extension 
of the principle laid do'wn in s. 25. Section 25 applies to all confessions made 
to police-officers, this section, to confessions made to persons other than police- 
officers but made while in police custody. A confession made to a police-officer 
will be inadmissible in evidence imder s. 25 even if it is made in the presence of a 
M®*gi$trate, 

A statement made to a police-officer by an accused person %vhile in the custody 
of the police, although intended to be made in self-exculpation and not as a con- 
cession, may be nevertheless an admission of a criminating circumstance, and, if so, 
under $s. 25 and 26, it cannot be proved against the accused.® If it is an admission 
of a criminating circumstance it cannot be used in e'vddence either under s. 25 or 

^ Empress of India v, Pancham^ ® Emperor v. Baji Sher Mahomed, 

<1882) 4 AIL 198; Emperor v. ffira (1921) 46 Bom. 961,25 Bom. L. H. 214. 

Gohar, (1919) 21 Bom. L, R. 724. * Biran Miya, (1877) X C. L. R. 21. 

Queen v. Burribok Chundet Ghose^ ® Imperairix v. Pandharinath, (1881> 

<1876) 1 Cal. 207. 6 Bom. 34. » ^ / 
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this section.® But if it does not amount directly or indirectly to an admission of any 
incriminatmg circumstazjee It is ^miss||)le. Where, therefore, the accused was 
found carrying "away a box 'at"’nigte,"and when asked by a policeman about the 
ownership of the box, lie stated that it belonged to Mm, it was held that the state- 
ment was admissible against him in a trial of theft regarding the box,® 

1. ‘Custody.’ — ^The mere temporary absence of a policeman from the room 
n which the confession is recorded does not terminate his custody of the accused, 
if he has taken effective steps to prevent his escape whether by locking the door 
of the room or by waiting outside,* ox by leaving him in the custody of another 
person.® Where a village policeman who had arrested the accused left him in charge 
of certain villagers and went to see the scene of occurrence and during that interval 
the accused confessed his guilt to those villagers, it was held that notwithstanding 
the temporary absence of the policeman, the accused being still under police custody, 
the extra-judicial confession made before the villagers was not admissible in evi- 
dence,® The evidence of a police-ofiieer and of witnesses as to the pointing out of 
the various places by the accused is really evidence of the confession of his guilt 
made by the accused while the latter is in the custody of the police-officer and is, 
therefore, a statement inadmissible under s. 25 and this section.'^ As soon as an 
accused or a suspected person comes into the hands of a police-officer, he is, in 
the absence of a clear and unmistakable evidence to the contrary, no longer at 
liberty, and is, therefore, in custody within the meaning of this section and s. 27A 

2. ‘Police-officer,’ — ^This term includes police-officers of Indian States.®' 
A jailor is not a police officer, and a confession made to him may be given in evi- 
dence.^® 


3. ‘Immediate presence of a Magistrate.’ — ^The word ‘Magistrate’^ 
includes Magistrates of Indian States,®^ A confession made to a Magistrate while in 
the custody of the police is admissible.^® A confession made while in the custody of 
the police to an officer who is not a Magistrate, e.g., a Portuguese Administrator,^® 
is not admissible in evidence. Confession made by the accused in police custody 
to a Magistrate in England or in a foreign country, e.g., (French India), is admis- 
sible.^* A statement made on oath before the Coroner is admissible in evidence.^® 


® Queen-Empress v. Javecharamf 
(1894) 19 Bom. 863 ; Queen-Empress 
V. Jed Singhs (1900) P, R. No. 12 of 
1900 (Cr.) ; Makiman v. King-Empetor^ 
(1905) P. R. No. 20 of 1905 (Cr.) ; 
Farid v. King-Emperor^ (1906) P# B, 
No, 16 of 1906 (Cr.). 

® Emperor v. Mahomed, (1903) 5 
Bom, L. R, 812, distinguishing Xmpeta- 
tfix V. Pandharinath, (1881) 6 Bom. 84. 

* Queen^Empress Yi Lakshmua, 
(1896) tJnxep. Cr, C. 855. 

® King-Emperor v, Muscmmat 
Jagia, (1938) 17 Pat. 369. 

« King -Emperor v. Pancham, (1983) 
S Luck. 410. 

’ Turab v. King-Emperor, (1934) 
10 Luck. 281. 

® Maung Lay v, King-Emperor, 
(1928) 1 Ran. 609; King-Emperor v. 
Paneham, (1988) 8 Luck. 410. 

® Queen -Empr' ess v. Nagla K&la, 
(1896) 22 Bom. 285. 

Queen-Empress Y, Bhima, (1892)17 


Bom. 485; Queen-Empress v. Tatya,. 
(189.5) 20 Bom. 795. 

Queen -Empress v. ISfagla Kcda, 
sup . ; Queen -Empress y. Sundar Singh, 
(1890) 12 All. 595 ; Goidnda v. King- 
Emperor, (1920) 17 N. L. R. 118. 
The word ‘Magistrate’ in s. 80, infra, 
does not include a Magistrate of an 
Indian State ; Emperor v. Ehanka 
Amra, (1914) 16 Bom. L. R. 261. 

Emperor v. Sidheswar Nath, 
(1988) 56 All. 780. 

Emperor v, Mhabli, (1924) 26 
Bom. L. R. 706. , 

Panchanathan Pillai, In re, (1929) 
52 Mad. 529. 

Emperor v. Kamnath Makabir, 
(1925) 28 Bom. L. R. Ill, 50 Bom. 
Ill ; Emperor Y, Mahomed Hasan, {ld27) 
30 Bom. L. R. 80. See s. 20 of the 
Coroners Act (IV of 1871) which says 
that a Coroner shall be deemed to be a 
Magistrate. 
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GASES, — Custody. — An Englisli woman under arrest on a charge of murder 
was taken in a tonga, from the place where the alleged offence was committed, to 
the principal town of the district. A European friend drove with her in the tonga 
and a mounted policeman rode in front. In the course of the journey, the police- 
man left the tonga and w^ent to a neighbouring village to procure a fresh horse, 
the tonga meanwhile proceeding slowly along the road for some miles without any 
escort. In the absence of the policeman, the accused made a communication to 
her friend with reference to the alleged offence. At the trial it was proposed to 
ask what the accused had said, on the ground that she was not then in custody, 
and that this section did not apply. It was held that, notwithstanding the tem- 
porary absence of the policeman, the accused was still in custody, and the question 
could not be allowed.^ While the accused was in the lock-up of the Magistrate 
under trial, he was sent up by the Magistrate to a hospital for treatment. He 
was taken from the lock-up to the dispensary by two policemen, who waited outside 
on the verandah of the hospital. During his examinatipn inside the dispensary 
by the doctor, the accused made a confession of his guilt to another patient who 
happened to be there within the hearing of the doctor. It was held that the con- 
fession was inadmissible, because the accused, who was in police custody up to Ms 
arrival at the hospital, remained in that custody even though the policemen were 
standing outside on the verandah.^ 

27. Provided that, when deposed to as discoy^Tj^ji in 

consequence^ of ioformation^ received from a-person 
flow much of infor- accused of anv offence,^ in the custody of a police 
oificer,*3 SO niuch of such Tnfe^ation, wThefner it 
amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved. 

COMMENT. — Principle. — ^This section is foimded on the principle that if the 
confession of the accused is supported by the discovery of a fact it may be presum- 
ed to be true and not to have been extracted. It comes into operation only 

(1) if and when certain facts are deposed to as discovered in consequence of 
information received from an accused person in police custody; and 

(2) if the information relates distinctly to the fact discovered. 

The broad ground for not admitting confessions made under inducement or 
to a police officer is the danger of admitting false confessions, but the necessity 
for the exclusion disappears in a case provided for by this section when the truth 
of the confession is guaranteed by the discovery of facts in consequence of the in- 
formation* given.® ' 

It is immaterial rrhether the statement is sufficient to enable the police to make 
the discovery by themselves, or is only of such a nature as to require further assis- 
tance of the accused to enable them to discover the fact.^ 

Object. — ^The object of this section is to admit evidence which is relevant to the 
matter under inquiry, namely, the guilt of the accused, and not to admit evidence 
which is not relevant to that matter. The discovery of a material object is of no 
relevancy to the question whether the accused is guilty of the offence charged against 
him unless it is connected rvdth the offence. It is, therefore, the connection of the 

^ Empress v, Lester, (1895) 20 Bom. Bah. 671, 675. 

^ The Legal Remembrancer v. Chema 
® Emperor v. Mallangowda, (1917) Nashya, (1897) 25 Cal. 418; Queers 
19 Bom. h. R, 683, 42 Bom. 1. Empress v. Nana, (1880) 14 Bom. 

® Bulaqi v. The Crown, (1928) 9 260, e.b. 
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thing discovered which renders its discovery a relevant fact. The connection bet- 
ween the offence and the thing discovered may be established by evidence other than 
the statement leading to the discovery font that does not exclude proof of the con- 
nection by the statement itself.^ 

Scope. — ^This section serves as a proviso to ss. 25 and 26.® The Calcutta 
and the Nagpur High Courts have further held that this section also qualifies 
s. 24^ and cuts down its operation.'* The Patna High Court has held that this 
section controls ss. 24, 25 and 26.® A confe.ssion to which this section applies is 
admissible in evidence even though it was obtained under circumstances which 
make it inadmissible under s. 24.® 

Unless a connection is shown between the articles discovered and the crime, 
such as blood stains thereon if the offence is one of murder, a statement leading to 
the discovery of the articles is not admissible under this section. Mere proof that 
the ornaments discovered had been on the person of the deceased before her death 
would not necessarffy mean that they were connected w'ith the crime of murder. 
If, however, bloodstains are detected on the ornaments, presence of blood may 
sufficiently indicate their connection with the murder and so any statement made 
leading to their discovery would become admissible under this section.’ 

The section refers to information whether received by a police-officer or by 
other person, there being nothing in the language of the section to justify any 
distinction in respect of the person to whom the information is to be given.® 

The Burma Courts have held that this section is not a proviso to s. 24; but 
the evidence of the fact that the accused pointed out certain property is admissible. 
No part of a confession caused in the manner described in s. 24 can foe relevant 
except in the circumstances provided for by s, 28. Statements that are irrelevant 
under one section may be relevant under other sections. The word ‘‘irrelevant” 
is advisedly retained in s. 24 and is contrasted with “shall not be proved” in the 
two subsequent sections.® The discovery of a fact in consequence of information 
given by an accused person to the police does not render a subsequent confession 
to a police-officer admissible in evidence.^® 

Section 162 of the Criminal Procedure Code does not affect this section and 
therefore information leading to the discovery of a fact made to the police and 
admissible under this section is not rendered inadmissible under it. There was 
a divergence of judicial opinion on this point and it has been set at rest by the 

1 Puransingh v, King-Emperor^ 

{nm) 25 Pat. 279. 

® Qiieen-Empress v. Babu Lai, 

(1884) 6 All. ^9, F.B. ; Qanu Chandra 
V. Emperor, (1931) 56 Bom. 172, 34 
Bom. L. E. BOB; Naresh Chandra Dm 
V. Emperor, [1942] 1 Cal. 4B0 ; Pakala 
Namyana Stmmi v. Emperor, (1939) 

66 I. A. 66, 80, 41 Bom. L. R. 428, 18 
Pat. 234.^ 

® Amimddin Ahmed v. Emperor, 

(1917) 45 Cal. 557. 

* Durktv Namasndra v. Emperor, 

(1031) 59 Cal, 1040 ; Neharu y. Emperor, 

[1937] Nag. 268 ; Mst. Jamuma v. 

Mni-Bmpem* [1936] Nag. 78. See, 
contra, Superintendent and jstemmfyran- 


cer of Legal Affairs, Bengal v. Bhaju 
Majhi, (1929) 57 Cal. 1062. 

® Mathura v, King-Emperor, (1945) 
24 Pat. 671. 

* Neharu v. Emperor, sup. ; Bulaqi 
V. The Crown, (1028) 9 Lah. 671 ; 
Mathura v. King-Emperor, sup. 

’ Bamprasad v. King-Emperor, 
[1949] Nag. 200. 

® Queen-Empress v, Bahu Lai, 
(1884) 6 AIL 509, 511, F.B. 

® Kmg -Emperor v. Nga Po Min, 
(1903) 2 L. B. H. 168 ; Nga San Ya 
V. King-Emperor, (1909) 1 U. B- H* 
(im-1909) (Evi.) 3. 

Kha Hlaw v. King -Emperor, 
(1907) 4 L. B. E. 116. 
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JU^gislature by adding the words “or to affect the provisions of section 27 of that 
# „ Act'’ [ Evidence Act ] to s. 162, 

^ The Privy Council has held that this section, which is not artistically worded, 

provides an exception to the prohibition imposed by the preceding section, and 
enables certain statements made by a person in police custody to be proved. The 
condition necessary to bring the section into operation is that the discovery of a 
fact in consequence of information received from a person accused of any offence 
in the custody of a police-officer must be deposed to, and so much of the information 
as relates to the fact thereby discovered may be proved. The section seems to be 
based on the view that If a fact is actually discovered in consequence of information 
given, some guarantee is afforded thereby that the information was true, and ac- 
cordingly can be safely allowed to be given in evidence ; but clearly the extent of the 
information admissible must depend on the exact nature of the fact discovered to 
which such information is required to relate. Normally the section is brought into 
o|Kiraiion when a person in police custody produces from some place of concealment 
some object, such as a dead body, weapon or ornaments, said to be connected with 
the crime, of which the informant is accused. The proviso to s. 26, added by 
this section, should not be held to nullify the substance of the section. 

It is fallacious to treat the “fact discovered” within this section as equivalent to 
the object produced : the fact discovered embraces the place from wiiich the object 
is produced and the knowledge of the accused as to this, and the information given 
must relate distinctly to this fact. Information as to the past user, or the past 
history, of the object produced is not related to its discovery in the setting in which 
it is discovered. Information supplied by a penson in custody that “I will produce 
a knife concealed in the roof of my house” does not lead to the discovery of a knife. 
It leads to the discovery of the fact that a knife is concealed in the house of the 
informant to his knowledge ; and if the knife is proved to have been used in the 
commission of the offence, the fact discovered is very relevant. But if to the state- 
ment the words be added “with wliich I stabbed A”, these words are inadmissible 
since they do not relate to the discovery of the knife in the house of the informant. 

The difficulty, however great, of proving that a fact discovered on information 
supplied by the accused is a relevant fact can afford no justification for reading into 
this section something which is not there, and admitting in evidence a confession 
barred by s. 20. Except in cases in which the possession or concealment of an object 
constitutes the gist of the offence charged, it can seldom happen that information 
relating to the discovery of a fact forms the foundation of the prosecution case. 
It is only one link in the chain of proof, and the other links must be forged in manner 
allowed by law,^ 

1. ‘When any fact is deposed to as discovered in consequence of in- 
formation. '—The ‘fact’ must be a ‘relevant fact’ (s. 5), The fact said to have 
been discovered in consequence of information received from a person accused of 
an offence must be of a kind which such information really helps to bring to light 
and which it would foe difficult to find out otherwise before it can be treated 
( of any substantial ' probative value.^ miist be tbe'cqqs^qpepc^7*^ 

informatics the cause of its discovery. The information and the fact should foe 
connected with each other as cause and effect. If any portion of the information 
^ does not satisfy this test, it should be excluded.® Where a suspect in the custody of 

^ Kottaya v. Emperor^ (1946) 49 ® Sukhan v. The Crown, (1929) 10 

Bom. h, R. 508, p.c. Lah. 283, 293, f.b. ; King-Emperor v. 

® Nga Shwe Tat v. Qtieen-Empres^, Eamanujam, (1934) 58 Mad. 642. i'.b. 
0897) 1 U. B. R. (1897-1901) 152. 
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police makes a statement that he committed murder and removed ornaments whiclt 
he produces later, the first part of the statement does not fall under this section 
because it is not a statement required to lead up to the production of the property 

Statements by an accused to police officers pointing out the places where the 
offence was committed by Others or where he concealed himself thereafter, and the 
houses to which he went for assistance, whether regarded as information leading to 
discovery, or as statements made by him as part of Ms defence, are admissible in 
evidence as admissions.® A police-officer can depose that the accused went to him 
and stated that his wife was Ijing on the bed wounded, that the sword was also on 
the bed and the padlock on the window sill, but the statement that he had severely 
hacked Ms wife was not admissible.® 

2. ‘Received from a person accused of any offence.’ — ^The statement 
must be of a person who was then an accused. If at the time when the confession 
w'as made, the person making it was not an accused person, the statement would 
not he admissible. A husband who had fatally assaulted his wife immediately 
went to the police-station and stated, “I went into the west-facing room and finding 
my wife sitting, w^ounded her and she became senseless”. In consequence of this 
information the Sub-Inspector went to the house of the informant and found the 
corpse of the woman in that room. It was held that as the informant had not, 
up to the time of making the statement, been under arrest, the statement was not 
admissible.* 

3. ‘lu the custody of a police-officer’, — ^The section does not aply to 
information given to the police by an accused person who was not in custody at 
the time it was given.® The submission of a person to the custody of a police- 
officer witMn the terms of s. 46(1) of the Criminal Procedure Code is ‘custody’ witMn 
the meaning of tMs section.® 

As soon as an accused or suspected person comes into the hands of a police- 
officer, he is, in the absence of clear evidence to the contrary, no longer at liberty, 
and is therefore in custody within the meaning of ss. 26 and 27 J In the ease of 
mere suspects, who have not been formally charged with any offence or arrested 
under any section of the Criminal Procedure Code, their presence with the police- 
officer under some restraint amounts to ‘custody’.® ‘Custody’ connotes some 
idea of restraint on the movements of a person whether by word or action and does 
not necessarily mean custody after formal restraint.® 

4. ‘Such information .... as relates distinctly to the fact dis- 

covered,’ — Divergent views prevail as to how much of statements made by ac- 
cused persons in the custody of tlie police in consequence of which facts are discovered 
can be proved. 

The Bombay High Court has observed : “It is not all statements connected 
with the production or finding of property which are admissible ; those only which 

^ Emperor v. Bhikha Gober^ (1943) (1907) 4 L. B. R, 116; King-Emperor 

45 Bom. L. R. 884. v. Nga Aung Ba, (1916) 2 tJ. B. R. 

® Emperor v. Kangal Mali, (1905) (1914-1916) 114. 

41 Cal. ()01;Lalji Dusadh v. King- ® Legal Bememhrancer v,Ealit Mohan 
Emperor, (1927) 6 Pat. 747 ; Sonaram Singh Boy, sup. 

Mahton v. King -Emperor, (1930) 10 ^ Mussammat Aishan Bibi v. The 

Bat. 153. Crown, (1933) 15 Lah. 310. 

® Legal Bemembrancer v. Lalit Mo- ® Allah Ditta v. The Crown, (1936) 
han Singh Roy, (1921) 49 Cal. 167. 18 Lah. 106. 

* BeonandanDmadhv. King-Emperor, ® Hakam v. The Crozm, [19401 

' (192S) 7 Fat. 411, Lah. 242, 

® Kha Mlaw v. King-Emperor^ 


SEC. 27.] 


69 


OF THE BELEVAKCY OF FACTS. 

lead immediately to the discovery of property, and so far as they do lead to such 
discovery are properly admissible. ViTiatever be the nature of the fact discovered, 
that fact must, in all cases, be itself relevant to the case, and the connection between 
it and the statement made must have been such that that statement constituted 
the information through which the discovery was made in order to render the state- 
ment admissible. Other statements connected with the one thus made evidence, 
and so mediately, but not necessarily or directly, connected with the fact discovered, 
are not to be admitted, as this would rather be an evasion than a fulfilment of the 
law, which is designed to guard prisoners accused of offences against unfair practices 
on the part of the police. For instance, a man says : ‘You will find a stick at 
such and such a place. I killed Rama with it,’ A policeman, in such a case, may 
be allowed to say he went to the place indicated, and found the stick ; but any 
statement as to the confession of murder would be inadmissible. If, instead of 
‘you will find’, the prisoner has said, ‘I placed a sword or knife in such a spot’, 
when it w’as found, that, too, though it involves an admission of a particular act 
on the prisoner’s part, is admissible, because it is the information which has directly 
led to the discovery, and is thus distinctly and independently of any other statement 
connected with it. But if, besides this, the prisoner has said what induced him to 
put the knife or sword where it has been found, that part of his statement, as it has 
not furthered, much less caused, the discovery, is not admissible,”^ A statement 
to the police by the accused in custody saying, “I put a bomb in R’s office ; I will 
show it to you”, which puts the police in motion and results in fiding the bomb 
at the place indicated, is admissible in evidence under this section.* 

The accused was charged, under s. 411 of the Penal Code, with dishonestly 
receiving stolen property. In the course of the police investigation the accused 
was asked by the police where the property was. He replied that he had kept it, 
and would show it. He said he had buri^ the property in the fields. He then 
took the police to the spot where the property was concealed, and with his own 
hands disinterred the earthen pot in which the property was kept. He made a 
second statement when pointing oUt the spot to the effect that he had buried the 
property there. It was held that the above statements were clearly in the nature 
of a confession, as they suggested the inference that the accused committed the 
crime, and even if not intended by the accused as a confession of guilt, they were 
an admission of a criminating circumstance and would form a very important 
part of the evidence against the accused, as showing that he had not come by the 
property honestly, and, therefore, properly within the rule of exclusion in regardi 
to confessions made by a person in the custody of the police ; but the accused’s 
statement, that he had buried the property in the fields, was admissible in evidence 
under this section, as it set the police in motion and led to the discovery of the 
property.® 

Where the accused gives information to the police in a form which avides 
such information into several parts, the part admissible imder this section can be 
easily separated. But, where the accused gives his information in the form of a 
compound statement, the Judge must, before he records it as evidence or leaves it 
to the jury, divide the sentence into what are really its component parts and only 

^ Beg. V. Jora Basji, (1874) 11 B. H, * Emperor v. Namdeo Kaikadi, (1944) 
C. 242, 244, 24^5 ; Qmen -Empress v. 46 Bom. L. R. 546. 

Bom. 260, F.B.; Emperor ® Qmen -Empress v. Nana, (1889) 
V. Shivpuiraya, (1930) 32 Bom. L. R. 14 Bom. 260, f.b. 
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admit tliat part wliich has led to the discovery of the particular fact. Where the 
accused states to the police, ‘‘I will produce the share which I received in such 
and such a dacoitjr,’’ the statement is divisible into the following parts : (1) an ad* 
mission that there was a dacoity, (2) an admission that the accused took part in it, 
(3) an admission that he got part of the property, and (4) a statement as to where 
the property is. The first three parts are not admissible in evidence, having regard 
to s. 25, but the fourth part is admissible under this section,^ Where the accused 
stated to the police, that the throat of the deceased was cut with a knife, and the 
knife was at a particular spot in the kitchen, and the police found the knife at the place 
I i ndicated, it was held that the first part of the statement, which was the incriminating 
part, and which did not directly lead to the discovery of the knife, should be ex- 
I eluded under this section but the second part of the statement should be admitted.® 
During the police investigation into a case of dacoity, the accused said in the 
presence of the Sub-Inspector of Police and panchas : “About three months ago 
I had gone along with some others and after breaking open the Alnawar Bank had 
stolen the amount therefrom and I will produce the amount that is with me now at 
my house at Hugatkhan Hubli of the Alnavar Bank dacoity.’’ After saying so, 
he took the police and the panchas to his house and produced Rs. 40 in currency 
notes. A question having arisen, how much of the above statement was admissible 
in evidence at the trial of the accused for dacoity, it was held that the only portion 
of the statement that was admissible in evidence under this section was “I will 
produce the amount.”® 


The Calcutta High Court has also held that this section is not intended to 
let in a confession generally, but only such particular part of it as set the person, 
to whom it was made, in motion, and led to his ascertaining the fact or facts of 
which he gives evidence.* When statements made by an accused, whilst in police 
custody, consist of severable parts, some of which constitute a general confession 
of guilt, some are imputations of guilt on the accomplices, some lead to the discovery, 
of incriminating articles and some constitute statements made after the discovery 


such statements, in their entirety, are not admissible under this section.® The 
Lahore,® the Patna,’ and the Nagpur® High Courts have taken the same view. 

The Allahabad Pligh Court has held that so much of the information given by 
the accused to the police-officer, whether amounting to a confession or not, as related 
distinctly to the facts thereby discovered, might be proved. The accused gave 
information to the police to the effect that they had stolen a cow and a calf and 
sold them to a particular person at a particular place. As a result of this informa- 
tion the cow and calf were discovered. It was held that only the statement that 
the accused had sold the cow and calf to a certain person could be proved under 
this section but not the statement that the accused had stolen them.® The digging 


^ Em.peroT v. Ganu Chandra^ 
(ini) 34 Bom. L. E. 803, 56 Bom. 
172. 

® Emperor v. Salt% (1933) 36 Bom. 
L. R. 384, 

® Emperor v. Mareppa Ningappa, 
(1948) 48 Bom. L. E. 542. 

* Ad/u Shikdar v. Queen -Empress^ 
(1885) 11 Cal. 635; Amiruddin Ahmed 
v.MmperoTf (1017) 45 Cal. 557 ; Superin- 
tendent and Rememfmncer of Legal 
Affairs^ Bengal v. Bhaju Majhi, (1929) 
57 Cal, 1062; Naresh Chandra Das 


V. Emperor^ [1942] 1 Cal. 436. 

® Satish Chandra Seal v. Emperor, 
[1944] 2 Cal. 76. 

® Sukhan v. The Crown, (1929) 10 
Lah. 283, F.B. 

’ Ldlji Dusadh v. XCing -Emperor, 
(1927) 6 Pat. 747 ; Sonaram Mahton 
V. King-Emperor, (1930) 10 Pat. 153. 

® Bharosa v. Crown, [1940] Nag. 
679. 

® Queen -Empress v. Babu Lai, 
(1884) 6 All. 509, f.b. ; B. R. Singh V* 
King-Emperor, (1944) 21 Luck. 56. 
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out and handing over to the police by the accused person, without saying anything 
of certain articles from particular spots to which he took the police and witnesses 
does not amount to a “statement”, and, therefore, is not inadmissible in evidence 
hut is an “act” or “conduct”, which is admissible in evidence under s. 8.^ 

The Madras High Court has put a wider construction and held that the whole 
of the statement which leads to the dieovery of a stolen article is admissible and it 
should not be cut up so as to conhne it only to the actual words which the accused 
may use to express the fact that he had hidden the properties.® If it is the accused’s 
statement that connects the fact discovered with the offence and makes it relevant, 
then, even though tlie statement amounts to a confession of the offence, it must he 
admitted because it is that that had led directly to the discovery of the fact,® 

The Chief Court of Oudh at Lucknow has held that this section must be con- 
strued strictly and only so much of such information, whether it amounts to a 
confessioo or not, as relates distinctly to the fact thereby discovered can be proved 
under it. The section is not intended to let in a confession generally.^ 

Joint statement. — Where both the accused persons made a joint statement to 
the police, in eonsequenee of which the incriminating material object was discovered, 
but there was no evidence to show which of the particular accused made the crucial 
stateirKiiit leading to the discovery, it was held that such a joint statement was not 
admissible, us a thing could not be discovered several times within the meaning of 
this section. Once an object is discovered in consequence of an information given by 
one of the accused, it does not remain to be discovered again in consequence of the 
information subsequently given by the other accused.® 

CASES. — ^Tiie accused were charged with the theft of some jwari (a kind of 
grain). During the police investigation they admitted that they had taken the 
grain and concealed it in a jar, which they forthwith produced. The identity of 
the jwari recovered with that stolen was not proved to the satisfaction of the trying 
Magistrate except by those admissions, and upon those admissions they were con- 
victed of theft. It was held that, as the accused themselves produced the jwarif 
it was by their own act, and not from any information given by them, that the dis- 
eovery took place and this section, therefore, did not apply ; and though the fact 
of the production of the property might be proved, the accompanying confession 
made to the police was inadmissible in evidence.® 


A was tried for the murder of B whose dead body was recovered from a well. 
B was wearing certain ornaments but they were not found on his body. A made 
a statement to the police. — “I had removed the ornaments, had pushed the boy 
into the well and had pledged them with X.” The ornaments were recovered 
from X. It was held that the statement that the accused had pledged the orna- 
ments with X was admissible, but that the rest of the incriminating statement could 
not be received in evidence.^ Where the accused in the custody of a police-officer 
said to him “I have buried a gun at such and such a place”, it was held that not 
only the lact of the discovery of the gun hut also the statement of the accused that 
he had buried the gun at that place was admissible in evidence.® 


^ Emperor v. Nanua, [1 941] All. 280. 
® Sogamuthu Padayachi v. King-^ 
Emperor^ (1925) 50 Mad. 274. 

® Athappa Goundan, [1937] Mad. 
695, F.B. 

^ B. B. Sir^h v. King-Emperor. 
(1944) 21 Luck. 56. ' 

® GurubaruPrajaY.TheKingy [1949] 


1 Cut. 207. 

® Queen -Empress v. Kamalia, (1886) 
10 Bom. 505. 

’ Sultlian V. The Crown, (1920) 10 
Lab. 283, F.B. 

® Emperor v, Chokhey, [1937] All. 
710. 
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The accused made a statement to a Sub-Inspector that he himself and one 
G killed S by gagging his mouth with cloth and throttling his neck with hands 
and also by putting a rope and pressing it, that that night they got two bottles 
of illicit arrack by paying Rs. 2 to G who got it from some other place, that a small 
quantity was left over in one bottle only, that they buried (1) the empty bottle 
(2) a rope and the cloth gag (the cloth which was used for gagging the mouth) in 
a dung-hill next to the cattle-shed in the same compound and the other bottle with 
some arrack in a heap of mud near a log of wood in a corner of another compound 
and that he would produce them. Subsequently the Sub-Inspector took the first 
accused together with the village munsifi to the dung-hill and the accused took out 
a rope, a cloth, and an empty bottle. The first accused then took the Sub-Inspector 
to the other compound and from near a log of wood dug up and produced another 
empty bottle. It was held that the whole of the statement was admissible in evi- 
dence and could be taken into consideration as against the second accused also.^ 
Where in a case of murder, the first accused made a confession to the Circle Inspector 
which led to the discovery of certain jewels of the murdered woman, and also a blood- 
stained brick which, the first accused stated, the second accused had used to beat 
her with and in consequence of which she died, it was held that the statement of 
the first accused so far as it related to the discovery of the jewels was admissible 
under this section, and that it could not be taken into consideration as against the 
second accused under s. 80.® 

28. If such a confession as is referred to in 
section 24 is made after the impression caused by 
any such inducement, threat or promise has, in the 
opinion of the Court, been fully removed, it is 
relevant. 

COMMENT. — ^Principle, — confession is admissible after the impression 
caused by an inducement, threat, or promise, has been fully removed because it 
becomes free and voluntary. The impression caused by inducement, promises 
or threat, should have been fully removed before the confession is admissible by 
lapse of time or by caution given by a person holding an authority superior to that 
of the person holding out the inducement, or by any intervening act. In deter- 
mining whether an inducement has ceased to operate, the nature of such induce- 
ment, the time and circumstances under which it was made, the situation of the 
person making it, will be taken into consideration by the Court. The proper place 
of this section would have been after s* 24 as it forms an exception to the provisions 
of that section. * 

CASE, — ^An accused made a confession to a panchayaii before arrest, on Janu- 
ary 1, 1922, and he was thereupon kept in custody by the villagers till the arrival, 
next day, of the police, who formally arrested him, and sent him before a Magistrate, 
and the latter recorded his confession on the 4th idem. It was held that the im- 
proper influence employed by the panchayat continued to the time of the recording 
of the confession by the Magistrate, and that such confession was inadmissible.® 

^ Aihappa Goundan, [1937] Mad. 1028. 

695, F.B. ® Emperor v. Ganesh Chandra GoMat^ 

® Ahdul Basha Sahib, [1940] Mad. (1922) 50 Cal. 127. 


Confession made after 
removal of impression 
caused by inducement, 
threat or promise, 
relevant. 
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29. If such a confession is otherwise relevant, it does not become 
irrelevant merely because it was made under a, 
promise of secrecy, ,^pr in consequence of a deception 
pacHsed^^bn^^*^^^^^ accused person for the purpose of 
obtaining it, or when he was dimnk, or because it was 
made in answer to questions which he need not have 
answered, whatever may have been the form of those questions, or 
because he was not warned that he was not bound to make such confes- 
sion, and that evidence of it might be given against him. 

COMMENT.— Principle.— A relevant confession does not become irrelevant 
because it was made — 

(1) under a promise of secrecy ; 

(2) in consequence of a deception practised on the accused ; 

(3) when the accused was drunk ; 

(4) in answer to questions which the accused need not have answered; and 

(5) in consequence of the accused not receiving a warning that he was not 
bound to make it and that it might be used against him. 

This section applies to criminal cases and is to be read along with s. 24. 

Statements made by a person in sleep are not receivable in evidence. But a 
statement made by an accused when he is drunk is receivable in evidence. If a 
police-ofBcer gives an accused liquor in the hope of his saying something, and he 
makes any statement, that statement is not rendered inadmissible in evidence.^ 

Section 164 of the Criminal Procedure Code provides the formalities to be 
imdergone by Magistrates in recording confessions. It says among other things 
that the Magistrate shall explain to the person making the confession that he is 
not boimd to make it. But this section says that a confession does not become 
irrelevant because the accused was not warned that he was not bound to make it. 
The Bombay High Court has held that the Criminal Procedure Code ‘is a special 
enactment applying only to certain statements made in the particular circum- 
stances contemplated by s. 164, It cannot override the general provisions of 
this section except where these circumstances bring the section into operation.® 
4Vhere questions are not put so as to elicit whether the confession is being made 
voluntarily, such confession is not only inadmissible under s. 164, Criminal Procedure 
Code, but it cannot be used under this section,® 

GASES. — ^The accused made their confession of guilt to a company ofheer of 
their regiment, who stated to the accused that he had already obtained informa- 
tion from another person and promised secrecy if they told the truth. It was 
held that the company officer was not shown to be a person in authority in rela- 
tion to any proceedings that were to be taken against him ; and that the alleged 
deception and inducement were covered by the provisions of this section.^ 

The evidence of a policeman who overheard an accused person’s statement 
made in another room, and in ignorance of the policeman’s vicinity and uninfluenced 
by it, is admissible.® 


Confession otherwise 
relevant not to be- 
come irrelevant be- 
cause of promise of 
secrecy, etc. 


1 Bex V. Spilshufy^ (1835) T C. & P. 
187 . 

® Emperor v. Eamnath MaJiahity 
(1025) 28 Bom. L. H. Ill, 114, 50 
Bom. 111. 

® Sardarmiya v. Crow, [1937] 


Nag. 416. 

* Emperor v. Mahamadbuksh, 
(1906) 8 Bom. h, R. 507. 

® Qtceen v. Sageena, (1867) 7 W. R. 
(Cr.) 56. 
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Statement made under promise of secrecy. — was in custody on a charge 
of murder. B, a fellow-prisoner, said to him, ‘‘I wish you would tell me how 
you murdered the boy— pray split”. A replied, “Will you be upon your oath 
not to mention what I tell you?” B went upon his oath that he would not telL 
A then made a statement. It was held that this was not such an inducement to 
confess as would render the statement inadmissible.^ A witness stated that an 
accused, charged with felony, asked the witness if he had better confess, and the 
witness replied that he had better not confess, but that the accused might say 
what he had to say to him, for it should go no further. The accused made a state- 
ment. It was held that it was receivable in evidence on the trial . 2 

Statement made under deception, — The accused asked the turnkey of the 
gaol in which he was locked to put a letter into the post for him, and after his pro- 
mising to do so, the accused gave him a letter addressed to his father, and the turn- 
key, instead of putting it into the post, transmitted it to the prosecutor. It was 
held that the letter w^as admissible in evidence against the accused notwithstanding 
the manner in wdiich it was obtained.® 

30. Wlien more persons than one are being tried Jointly^ for the 
same offence,^ and a confession made by 'oxreiif such 

Consideration of pro- persoiis affecting himself and some other of such 
person making it and persons^ IS provcd, the CouTt may take into con- 
trlarforJS^offence^^*^ sideratioii such confcssion® as against such other 
person as well as against the person who makes 

such confession. 

Explanation. — “Offence,” as used in this section, includes the 
abetment of, or attempt to commit, the offence. 

ILIiXTSTRATIONS. 

(a) A and B are jointly tried for the murder of C. It is proved that A said — 
“B and I murdered C”. The Court may consider the effect of this confession as 
against B. 

(&) A is on his trial for the murder of C. There is evidence to show that 
C was murdered by A and B, and that B said — “A and I murdered C.” 

This statement may not be taken into consideration by the Court against A, 
as B is not being jointly tried, 

COMMENT. — Object. — ^The object of this section is that where an accused 
person unreservedly confesses his own guilt, and at the same time implicates an- 
other person who is jointly tried with him for the same offence, his confession may 
be taken into consideration against such other person as well as against himself, 
because the admission of his own guilt operates as a sort of sanction, which, to some 
extent, takes the place of the sanction of an oath, and so affords some guarantee 
that the whole statement is a true one.'* When a person admits his guilt to the fullest 
extent, and exposes himself to the pains and penalities provided therefor, there is 
a guarantee for his truth.® The law does not require that the confessions should 
claim for its maker the leading part in the crime,® But this is a very weak^guarautee. 

1 Mex V. Shaw, (ISM) 6 C. A: F. S72. 7 All. 646, 648. 

2 Bex V. Thomas, (1886) T C. & F. ® Empress v. Daji Narsu, (1882) 

846. ■ ■■ ■ 6 Bom. 288, 291. 

» Bex V. Derringion, (1826) 2 C. F. ® King-Emperor v, Sadashiho 
418. Manjhi, (1939) 18 Pat. 82. 

* Queen-Empress v. Jagrup, (1886) 
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For a confession may be true so far as its maker is concerned, but may be false and 
concocted through malice so far as it affects others. 

Principle. — Where more persons than one are jointly tried for the same 
offence, the confession made by one of them, if admissible in evidence at all, should 
be taken into consideration against all the accused, and not against the person alone 
who made it.^ This section is an exception to the rule that the confession of one 
person is entirely inadmissible against another. The policy of the law in allowing 
a confession by one accused to be considered against another wto is being jointly 
tried for the same offence, seems to rest on the recognition of the palpable fact that 
such a (tonfession cannot fail to make an impression on the Judge’s mind, which 
it was therefore better to eontrOf within limffs than to ignore altogether, “ 

Under this section a confession by one person may be taken into consideration 
against another — 

(1) if both of them are tried jointly ; 

(2) if they are tried for the same offence ; and 

(;i) if the confession is legally proved. 

English law. — This section is contrary to the English law on the point. ‘‘A 
prisoner is not liable to be affected hy tho confessions of his accomplices. So strictly 
hits this rule been enforced, that, where a person was indicted for receiving stolen 
goods, a confession by the }>rincipal that he was guilty of the theft was held .... tO' 
be no evidence of that facd as against the receiver. The decision, it seems, would 
he the same if both parties were indicted together, and the principal were to plead 
guilty.”® In a case the Madras High Court observed that this section ‘‘was a 
most unsatisfactory section and was a needless tampering with the wholesome 
rule of the English Law that a confession is only evidence against the person who 
makes it. The Courts of India in construing it have laid it down that a conviction 
of an accused, based solely on the confession of another accused, cannot stand and 
there must be independent evidence entirely outside, of the confession before it 
can be used.”^ 

1, ‘Tried jointly’. — ^There should be a joint trial of the accused. The 
Joint trial should be legal. If from any cause the accused who made the confession 
cannot be legally tried with the accused against whom the confession is to be used^v 
the Court should not attach any value to the confession. 

Wiiere the accused pleads guilty at the trial and is convicted and sentenced, 
he cannot be said to be jointly tried with his co-aecused who pleads not guilty.^ 
Similarly, if one of the accused pleads guilty but he is not convicted or sentenced 
till the conclusion of the trial of his co-accused, he cannot be treated as being Jointly 
tried with his co-accused.® 

Sometimes evidence is taken in sessions cases even after the accused pleads 
‘guilty’ and the case is decided upon the whole of the evidence including the accused’s 
plea. The Madras High Court is of the opinion that when such a procedure is 
adopted the trial does not terminate with the plea of guilty, and therefore a con- 
fession by the person so pleading may be taken into consideration as against any 

^ Empress v. Bama Himpa, (1878) ® Beg. v. Kalu Patil, (1874) 11 B.. 

3 Bom. 12. H. C. 146 ; Venkatasami v. The Queen^ 

® Banna v. The Empress, (1880) (1883) 7 Mad. 102; Queen-Empress 
F, R. No. 29 of 1880 (Cr.) ; Empress v, v. Pirhhu, (1895) 17 All. 524; Queen 
Daji Narsu, (1882) 6 Bom. 288, Empress v. PaHua, (1900) 23 AH. 53. 

^ Taylor, 12th Edn., s. 904, p. 570. ® Queen-Empress v. Pahuji, (1891)' 

* GanganmuU, (1924) 20 L. W. 202, 19 Bom. 195. 

205, 81 I. C. 817. 
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other person who is being jointly tried with him for the same dffence.^ A dis- 
tinction has been drawn by the Madras High Court between a trial before a Sessions 
Court, and one before a Magistrate. In the Sessions Court the accused’s plea of guilty 
is recorded under s. 271 at the outset of the trial. A prisoner who then pleads guilty 
and is convicted on the plea cannot be held to be tried jointly with the other co- 
accused against whom the case proceeds under s. 272. Where, therefore, all the 
accused were jointly tried before a Magistrate, and some of them confessed the 
crime and implicated their co-accused in a statement under s. 847, Criminal Pro- 
cedure Code, and after the evidence for the prosecution was closed pleaded guilty 
under s. 255(1), it was held that their statement was admissible in evidence against 
the other co-accused.® 


Wliere the accused person has pleaded guilty and the Court is prepared to 
convict on that plea, it is contrary to the spirit of the law to postpone the con- 
viction so that the person who has pleaded guilty may technically be said to be 
tried jointly for the same offence with other co-accused and any statement in the 
nature of a confession that he may make use against them.® "'^^ere a co-accused 
pleads guilty, and the Court has accepted the plea and directed his removal from 
the dock, and the trial proceeds against the remaining accused alone, a confession 
by the former is not admissible against the latter.* 

In a full bench case the Nagpur High Court has laid down that the cases in 
which it was held that the confession of a co-accused who pleaded guilty could 
not be used under this section were those of sessions trials. The trial in Sessions 
Court begins only when the accused pleads not guilty and claims to be tried. Under 
s, 271, Criminal Procedure Code, if he pleads guilty the Court cannot try him but 
has forthwith to convict him. To defer his conviction only to enable the Court 
to use his confession under this section against his co-accused is wrong. But in 
warrant cases it is discretionary with the Magistrate to defer conviction of an accused 
who pleads guilty and use his confession against the other co-accused under this 
section.® 

2. ‘For the same offence’. — This expression'means'an offence coming under 
the same legal definition, i.e., under the same section of the law. When two per- 
-sons are accused of an offence of the same definition arising out of a single trans- 
action, the confession of the one may be used against the other, though it incul- 
pates himself through acts separable from those ascribed to his accomplice, and 
capable, therefore, of constituting a separate offence from that of the accomplice.® 
’‘Confession’ in this section means confession of the very offence for which the 
accused are being tried,’ A and B were tried together under s. 239 of the Indian 
Penal Code on a charge of delivering to another counterfeit coins, knowing the same 
to be counterfeit at the time they became possessed of them. A confessed that 
he had got the coins from B and had passed them to several persons at his request. 
It was held that the confession of A was relevant against B.® 


^ Queen-Bmpress v. Chinna FamtM, 
(1899) 23 Mad. 151, dissentmg from 
^Queen ^Empress v, Lakshmayya Pandaram, 
(1899) 22 Mad. 491. 

® Me Mail Beddi, (1913) 38 Mad. 302 ; 
Eakhruddin v. The Crown^ (1924) 6 
Lah. 176. 

® Emperor v. Kheoraj, (1908) 30 
AH. 540. 

* Emperor v. Keramai Sitdcrr^ 


(1911) 38 CaL 446. 

® Amdumiyan v. Crownt [1937] Nag. 
315, 322, 32.3, f.b. 

® Queen -Empress v. Nut Mahomed, 
(1883) 8 Bom. 223. 

’ Periyaswami Moopan, In re, (1930) 
54 Mad. 75. 

® Queen-Empress v. Nut Mahomed, 
sup. 
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Wliere the Magistrate used against the accused, who was charged with assist- 
ing in coneeaiing or disposing of stolen property, confessions made by two other 
persons who were tried for the theft of the property, it was held that those con- 
fessions were not admissible against the accused who was not charged with the 
same offence.^ House-breaking and theft, and receiving the property stolen at 
that theft, are distinct offences, and the confession of one co-accused cannot be 
taken into consideration as against the other,* 

3. ‘Confession made by one of such persons affecting himself and 
some other of such persons’. — ^The confession must implicate the confessing 
person substantially to the same extent, as it.iinpheates person against whom 
it is to be used, in the commission of the offence for which the accused are being 
jdihtiy tried.® Thus the testis that the confessing accused must tar himself and the 
person or persons he implicates with one and the same brush.* The Calcutta High 
Court has dissented from this view and held that it is not correct to say that a 
confession cannot foe used against a co-accused if it does not implicate the maker 
substantially to the same extent as it implicates the person against whom it is to be 
used. It is admissible in evidence against a co-accused whether the confessing 
aeciis(id ascribes to himself a major or a minor part in the crime. Whether such a 
confession has any value or not is a different question.® 

The Bombay High Court has held that the section is not limited to a case where 
the confessing accused directly implicates another accused as 'well as himself, but 
covers also a ease where the confession indirectly affects a co-accused.® The Madras 
High Court has differed on this point and has held that a confession which indirectly 
affects another accused not named in it on some circumstantial grounds cannot be 
used against him.’ 

Statements made by an accused which implicate his fellows, and exculpate 
himself, are not regarded as evidence.® 

The statement of an accused, made after arrest, and not amounting to a con- 
fession, is not admissible in evidence against a co-aceused but only against himself.® 

A confession made at the preliminary inquiry by one of several accused per- 
sons and filed as part of the prosecution evidence at the Sessions trial can be used 
against the others this section. It is not evidence, but it can be used to cor- 
roborate the other evidence against the other accused.^® There is nothing in the 


^ Musa V. The Empress, (1885) P. R. 
No. 81 of 1885 (Cr.). 

® Nga Po Tok V. King-Emperor, 
(lt>12) 1 U.B. R, (1910-1013) 158. 

® Qwem V. Belat AH, (1873) 10 
Beng. L. H. 453 ; Empress of India v. 
Ganraj, (1879) 2 Ail. 444 ; Aung Ufa 
V. Queen-Empress, (1893) P. J. L, B. 
7 ; Emperor v. Shamhhu, (1931) 54 
AIL 350 ; Emperor v. Bhagwandas Bise- 
sar, (1940) 42 Bom. L. R. 938, [1941] 
Bom. 27. 

* Empress of India v, Ganraj, sup., 
p. 440 ; Gul Bassan v. The King- 
Emperor of India, (1910) P. R, No. 24 of 
1910 (Cr.). 

® Bhanapaii Be v. Emperor, [1944] 
2 Cal. 312, Queen v. Belat AM, (1873) 10 
Beng. L.R.453, wad Emperor v. Shamhhu, 


(1931) 54 All. 350, dissented from. 

® Emperor v. Shivabhai, (1926) 28 
Bom. L, R. 1013, 50 Bom. 683. 

’ Periyasmami Moopan, In re, (1930) 
54 Mad. 75. 

® The Queen v. Keshub Bhoonia, 
(1876) 25 W. R. (Cr.) 8 ; Ah Eoong 
v.JEwperor, (1918) 46 Cal. 411 ; Goharayca 
V. Emperor, (1930) 26 N. L. R. 229, f.b. ; 
Botram v. Emperor, (1935) 31 N. B. R. 
246 ; Mangal Singh v. The Crown, (1936) 
17 Lah. 547. 

® Sital Singh v. Emperor, (1918) 
46 Cal. 700 ; Emperor v. Abani Bhuskan 
Chuckerbutty, (1910) 38 Cal. 169, s.b. ; 
Muhammad Yunus v. Emperor, (1922) 50 
Cal. 818. 

Syamo Maka Patro, (1932) 55 
Mad. 903, f.b. 
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YS 

■section wliicli restricts the confession to one recorded before a Magistrate.^ 

4. ‘Proved’, — ^According to the Madras and the Allahabad High Courts 
the word ‘proved’ means proved before the case for the prosecution comes to an 
end, i.e .5 proved either in the course of the prosecution case or proved in some 
proceeding previous to the trial. Hence a confession made after the close of the 
prosecution case, when questions under s. 332 of the Code of Criminal Procedure 
are put to the accused, is not admissible under this section.® 

According to the Bombay High Court a statement made by a co-accused in 
the course of a trial in reply to questions under s. 342, Criminal Procedure Code, 
implicating an accused person, is admissible as evidence against the other accused.® 
Similarly, the Lahore High Court has held that a confession, made at the close of the 
prosecution case by one of several accused persons, can be taken into consideartion 
against the other accused, and that this section does not justify a distinction between 
a confession made by an accused person before the trial and in the course of the 
trialA''" 

5. ‘The Court may take into consideration such confession’. — ^This 

section allows a confession made by one of several persons to be taken into consi- 
deration as against such other person as well as against the person making it. It 
does not permit the confession to be used in favour of some ot her of the co-accused .® 
There is nothing in the section to JS^vehi aTlburt from co^ after taking 
the confession of a co-accused into consideration. But the High Courts in India 
have laid down a rule of practice, which has all the reverence of law, t hat aj oon- 
viction founded solely on the confession of a co-accused cannot be sus tain ed. The 
teiiir'conf^iSSttn!^^ to an unretracted confission 7 as once a confession 

is proved it may be taken into consideration. The confession of one co-accused 
cannot be said to be corroborated by the confession of the other co-accused. Obvious 
considerations of justice require that a Court, before acting upon such statements, 
should insist up on independent co rroboration from other evidence in the case in 
materiiTpariiicuIa^ as toTHeSEiEy^ This is no technical rule but one 

founded on long judicial experience. The Court can only treat a confession as 
lending assurance to other evidence against a co-accused, and a conviction based 
on the confession of a co-accused alone is bad in law.^ The Madras High Court has 
held that it has become a rule of practice, and it is now a rule of law that corroboration 
is required. One accomplice cannot corroborate another. There is no correspond- 
ing provision in English law.® ^ 

Confessions of a co-accused can be “taken into consideration” against the 
other accused, but they are not technically evidence within the definition given 


1 Athappa Qoundan, [1937] Mad. 
695, F.B. 

3 Mamdamuthu Padayachi, (1931) 
54 Mad. 788 ; Emperor v. Mahadeo 
Prasad, (1923) 45 AIL 323. The Chief 
Court of Oudh has held likewise : 
Kunwar Sen v. King-Emperor, (1932) 
8 Luck. 280. 

® Emperor y. Cooper, (1930) 32 
Bom. L. B. 747, 54 Bom. 531, 

« IHal Singh v. The Crown, (1934) 
.16 Lak 651. 

® Bagga Singh v. The Empress, 


(1888) P. R. No. 39 of 1888 (Cr.). 

« Emperor v. Gangapa, (1913) 15 
Bom. L. R. 975, 38 Bom. 156. 

’ Emperor v. Lalit Mohan Chucker- 
butty, (1011) 38 Cal. 559, s.B. ; Kashi- 
muddin v. Emperor, (1934) 62 Cal. 
312 ; Maung Mya v. The King, [19381 
Ran. 30 ; Ah Phut v. The King, [1940] 
Ran. 104 ; Rajagopal, [1944] Mad. 308, 
F.B. ; Sharif v. The Crown, (1943) 25 
Lab. 463. 

® Thiagaraja Bhagavaikar, [19461 
Mad. 389. 
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f II s. 3 of the Act ; and they cannot, therefore, alone form th e basis of a convi^io^A 
It Is aFBest the evidence of an aeeomplce, and the Conrrraiy'pfeiuh^ an 
aecjompliee is unworthy of credit unless he is corroborated in material particulars 
(s. 114, ill. (b ) ). Such evidence must be dealt with by the Court in the same manner 
as any other evidence. The weight, however, to be attached to such evidence 
and the question, whether, talcen by itself, it is suiFicient in point of law to justify 
a conviction, is a question for the Judge. Unsupported by other evidence, it, how- 
ever, should be taken as evidence of the weakest possible kind, being simply a state- 
ment of a third person not made upon oath or affirmation. If such confession is 
corroborated by other evidence, it is immaterial whetheT,f in proving the case at the 
trial, the confession precedes the other evidence, or the other evidence precedes 
the eonfesslon.^ Such evidence is not sufficient to support a conviction, even if 
corroborated by circumstantial evidence, unless the circumstances constituting 
corroboration would, if believed to exist, themselves support a conviction.® But 
where the confession leads to the arrest and identification of the other accused, it 
stands <*onfirmed and should foe taken as a substantially true statement.* 


The confession of a co-accused is on an even lower footing^ than the evidence 
an accomplice andji conviction based on such a “’ddhl^sion afdne is bad in law.^ 
I'luTTeHidn provides that such a confession is to be an element in the considera- 
tion of all the facts of the ease, but it does not do away with the necessity for other 
evidence. It is the duty of the Judge, when there is no other evidence Wan the 
confession of a co-accused, to direct the jury accordingly and tell them to acquit 
the accused ; and his omission to do so is a misdirection which will vitiate a con- 
viction.® The Rangoon High Court has held that the confession of a co-accused 
may be treated as evidence against an accused person in British India. The weight, 
however, that is to be attached to it as evidence against the accused depends upon 
the circumstances of the particular case. The Court is left to use its good sense in 
the matter,® 

The difference between the confession of a co-accused and the evidence of an. 
accomplice is obvious. The evidence of an accomplice is given onjoatJ^ whereas{ 0 
the statement of a co-accused is nq^ma de on oat h. The evidence of an accomplice " 

IS capable of being tested by cross-ex aminatiq p while the confession of a co-accasedfe^ 
cannot be so tc^ed. A conviction can be based on the uncorroborated testimony 
of anliOTSpTice, though as a matter of practice the Court requires corroboration (a.) 
in material particulars, but it cannot be so based on the statement of a co-accused. 


^ Queen -Empress v. Khandia bin 
Pandii, (ISfiO) 15 Bom. 66, 67; Ven- 
kaimanii v. The Queen^ (1883) 7 Mad. 
102 ; Qmen -Empress v. Nirmal Das, 
(1000) 22 AIL 445. See Banna v* The 
Empress, (1880) P. R. No. 20 of 1880 
(Cr,); Nga Po My a v. Queen-Empress, 
(1886) S. J. U. B. 388. 

® Empress v. Ashootosk Chuckerbutty, 
(1878) 4 Cal. 483, 490, 401, f.b. ; 
Emperor v. Sabitkhan, (1010) 21 Bom. 
L, R, 448, 4S Bom. 730; Emperor v* 
Jjmmn Jairam^ (1036) 38 Bom. L. B. 
1122. 


® Empress v. Ashootosk Chuckerbutty, 
(1878) 4 Cal. 483, 401, b.b. ; Gobaraya 
V. Emperor, (1930) 26 N. L. R. 220, f.b. 

* Ishar Singh v. The Crown, QOSS) 
20 Lah. 67. » ^ / 

® Giddigadu v. Emperor, (1900) 33 
Mad. 46 ; Nga San Nyein v. King- 
Emperor, (1017) 3 U. B. R. (1017-20) 
3 ; Nga Po Kauk v. Kirg-Emperor,(19%^) 
4 Ran. 45; Emperor v. Kalwa, (1926) 
48 AIL 400 ; King-Emperor v. Sadashibo 
Manjhi, (1939) 18 Fat. 82. 

® Aung Mia v. King-Emperor, (1931) 
0 Ran, 404. 
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3 ^ The evidence of a co-accused cannot be treated on the same footing as the evidence 
I of an accomplice.^ 

Explanation. — ^Tliis Explanation comes into play where the accused making 
the confession is charged with an offence and his co-accused with an attempt to 
commit, or abetment of, the same ojQience. 


Retracted confession. — ^The Bombay High Court has laid down that a re- 
tracted confession, if proved to be voluntarily made, can be acted upon along with 
the other evidence in the case, and there is no rule of law that a retracted confession 
must be supported by independent reliable evidence corroborating it in material 
particulars. The use to be made of such a confession is a matter of prudence rather 
than of law.® The retraction of a confession does not cancel the confession, but it 
puts the Court on inquiry as to its value, its voluntary character and the probability 
of its being true. Hence, although as a matter of law corroboration is not neces- 
sary at all, as a general rule a retracted confession requires corroboration of some 
kind ; but the amount of corroboration which the Court will look for depends on 
the circumstances of each case.® 

Thus the rules regarding a confession, which is subsequently retracted, are 
(1) that a confession is not to be regarded as involuntary merely because it is re- 
tracted ; (2) as against the maker of the confession the retracted confession may 
form the basis of a conviction if it is believed to be true and voluntarily made ; 
(3) as against the co-accused, both prudence and caution require the Court not 
to rely on a retracted confession without independent (corroborative evidence. 
The corroboration should not only confirm the general story of the alleged crime^ 
but must also connect the accused with it.^ 

The Allahabad High Court has held that it does not necessarily follow that, 
because a confession made by an accused person is subsequently retracted and 
there is little or no evidence on the record to support the confession, therefore the 
confession is to be rejected. The credibility of such a confession is in each case 
a matter to be decided by the Court according to the circumstances of each parti- 
cular case, and if the Court is of opiniop that such a confession is true, the Court 
is bound to act, as far as the person making it is concerned, upon such belief,® It 
; is unsafe to rely on and act upon the retracted confessions imless upon a considera- 
^ tion of the whole of the evidence in the case the Court is in a position to come to 
the unhesitating conclusion that the confessions were true. It is often very difficult, 
if not impossible, to come to such a conclusion unless there is reliable independent 
evidence to corroborate to a material extent and in material particulars the state- 
ments contained in the withdrawn confessional statements. It seems, therefore, 
to be unsafe in the majority of cases to found a conviction on retracted confessions 
which are not corroborated by credible independent evidence.® A retracted con- 


^ Emperor v. Suntu^ (1017) Cr. hanna, (1045) 47 Bom. L. R. 648. 
Appeals Nos. 454 and 455 of 1917, de- ® Emperor v. Krishna Eabaji, 
cided by Heaton and Shah, JJ., on (1933) 35 Bom. L. R. 371, 

November 29, 1917 (TJnrep. Bom.)* ^ Emperor v. Bhagwandas Bisesar^ 

® Queen ‘Empress v. Gharya, (1894) sup. 

19 Bom. 728 ; Queen-Empress v. Gan- ® Queen-Empress v. Maiku Lai, 
gia, (1898) 23 Bom. 316; Queen-Emp- (1897) 20 AH, 133 ; iS'mperor v. Manoiiar, 
ress V. Baswania, (1900) 2 Bom. L. R. [1946] AIL 111. 

761, 25 Bom, 168 ; Emperor v. Bltag- ® Queen-Empress v. Mahabir, (1895) 
wandas Bisesar, (1940) 42 Bom. L. R. 18 AIL 78, 81 ; Queen-Empress v, Bangi, 
938, [1941] Bom. 27; Bhimappa Bai- (1887) 10 Mad. 295, 313. 
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fession may be taken into consideration, that is, used as evidence, not only as against 
the person making it, but as against persons tried jointly with the confessing accused 
for the same offence. As regards the person making it, a retracted confession may, 
even without any corroborative ewdence, form the basis of a conviction. As 
regards the other co-accused, although corroborative evidence may be necessary, 
it is not necessary that such corroborative evidence should by itself be sufficient 
to support a conviction ; and that a conviction based on the unsupported evidence 
afforded by the confession of a co-accused would not be unlawful.^ The retracted 
confession of a co-acciised can undoubtedly be used or taken into consideration under 
this section as against the other accused, but it, like the evidence of an approver. 

Is not sufficient for conviction unless It is corroborated in material particulars. 
The evidence of an approver, coupled with the retracted confession of a co-accused, 
is not sufficient for conviction of an accused person if there is no other reliable evi- 
dence in corroboration as regards the identity of that accused person,^ 

The same is the view of the Madras High Court. It holds that it cannot be^ 
laid down as an absolute rule of the law that a confession made and subsequently 
retracted by an accused cannot be accepted as evidence of his guilt without in- 
de|>endent corroborative evidence. The weight to be given to such a confession 
must’ depend upon the circumstances under which it was originally given and the 
circumstances under which it was retracted including the reasons given by the 
a<»cused for his retraction.® If the reasons given by an accused person for having 
made a confession which he subsequently withdraws are, on the face of them, false, 
that confession may be acted upon as it stands and without any further corrobora- 
tion.^ A retracted confession can be used under this section where the Ceurt is 
satisfied that the confession was made voluntarily in the first instance and that it 
is true.® A retracted confession is of little value against a co-accused and the fullest 
corroboration is necessary. But when there is considerable circumstantial evidence 
as to the guilt of the co-accused, the Court is entitled to use the confession to remove 
any doubts that might linger in its mind.® 

The Calcutta High Court has ruled that it is not safe to convict an accused \ 
on his retracted confession standing by itself uncorroborated,’ and that to place f 
any reliance on a retracted confession against a co-accused would be most unsafe,® 1 
A retracted confession should carry practically no weight as against a person other 
than the maker; it is not made on oath, it is itot tested by cross-examination, 
and its truth is denied by the maker himself, who has thus lied on one or other 
of the occasions. The very fullest corroboration would be necessary in such a 
case, far more than would be demanded for the sworn testimony of an accomplice 
on oath.® 

The Patna High Court has ruled that a retracted confession is admissible in I 
evidence but should have no weight attached to it unless it is corroboratedjp I 

rial particulars or the tribunal comes to the conclusion that the statement as a whole 

^ Emperor v. Kehri, (1907) 29 All. 

434f ; Ataya v. The. Cro'wn, (1910) P. R. 

No. 5 of 1911 (Cr.); Nga Aunsl Thein 
V. The Crown, (1901) 1 L, B. R. 133. 

® Emperor v. Nazir, (1932) 55 AIL 
91 ; Emperor v. Shamhhu, (1031) 54 
AIL 350, 

® Queen-Emprese v. Baman, (1897) 

21 Mad. S3, 88. 

® Kesava Pillai, (1920) 53 Mad. 

160 ; Bajagopal, [1944] Mad, 308. 

L. 


® Syamo Maha Pairo, (1932) 5S 
Mad. 903, F.B. 

® Muneyya, [1988] Mad, 348. 

’ Queen-Empress v. Jadub Das, (1899) 

27 CaL 295 ; Xlali Jeehan BhaUacharjya 
V. Emperor, (1936) 63 CaL 1053. 

® Emperor v. Lalit Mohan Ckucker- 
butty, (1911) 38 CaL 559, s.b. 

® Yasin v. King Emperor, (1901) 

28 CaL 689. 
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is a trutMui statement. In either of these cases the retracted statement must be 
given Ml weight and may be used against a co-accused.^ 

The Nagpur High Court has held that when it is possible to come to the con- 
clusion that a retracted self-inculpatory confession cannot be otherwise than true 
it may be taken into consideration in connection with the evidence appearing in 
the case against the person making it as also against another person therein impli- 
cated, though it should be used with caution, ^ Subsequently it has held that 
a retracted confession, if believed to be true, may form the basis of a conviction, 
but as a rule of caution it is unsafe to base a conviction even of the maker on a re- 
tracted confession alone without some independent corroboration. The confession 
must be corroborated in material particulars so as to satisfy the Court that the con- 
fession, even though retracted, may be acted upon.*"^ 

The Chief Court of Oudhat Lucknow has held that the statement of an approver 
or the retracted confession of an accused cannot be made the basis of conviction imless 
it is corroborated sufficiently by material evidence against the co-accused.^ But 
a Court is at liberty to base a conviction on the retracted confession of an accused 
person if it thinks that the confession has a ring of truth about it.® Where the 
accused retracts his confession, then no reliance can be placed upon such a retracted 
confession so far as the co-accused are concerned.® 

The Chief Court of Sind has held that a retracted confession of a co-accused 


should not be taken into consideration against another accused who does not make 
it unless it is corroborated in material particulars. There must be corroboration 
as to the fact of the crime and as to the identity of the accused. Wliere the re- 
tracted confession is to be considered against the accused who makes it, then the 
corroboration may relate to the corroborating circumstances which satisfy the 
Court that the confession, though retracted, was true and voluntary.’ 

GASES, — ^Where the accused was convicted of house-breaking by night with 
intent to commit theft, and the only evidence against him was the confession of 
a co-accused and the fact that he pointed out the stolen property some months 
after the commission of the offence, it was held that the mere production of the stolen 
property by the accused was not a sufficient corroboration of the confession of 
the other accused.® 

The appellant, who was charged under s. 411 of the Indian Penal Code with 
receiving stolen property, knowing it to be stolen, was tried at the same time with 
the thief, and one P, who was also charged with receiving stolen property from 
the same thief, the proceeds of the same theft, but different property. It was 
held that the appellant and P were not being tried jointly for the same offence 
but were tried together for distinct offences punishable under the same section, 
and, therefore, a confession made by P could not be lawfully considered against 
the appellant.® 


^ Sheonarain Singh v. King -Emperor ^ 
(1928) 8 Pat. 26^;Kunja Subum 
V. King-Emperor, (1928) 8 Pat. 289; 
King-Emperor v. Mangru Kisan^ (1937) 
16 Pat. 612. 

2 Abdtil Gafoor v. Crown, [1941 ] 
Nag. 169, Kashimuddin v. Emperor, 
(1934) 62 Cal. 312, dissented from. 

» Bhukin v. King-Emperor, [1948] 
Nag. 147. 

^ King-Emperor v. Maqbul Ahmad 
Khan, (1931) 7 Luck. 511. 


® Imamuddm v. King -Emperor, 

(1934) 10 Luck. JZli Sheoratan v. 
King-Emperor, (1934) 10 Luck. 150, 
® Baboo Singh v. King-Emperor, 
(1935) 11 Luck. 662 ; Sheoratan v. 
King-Emperor, sup. 

’ Ismail v. Crown, [1945] Kar. 419. 
® Q^een-Empress v. Dosa Jim, (1885) 
10 Bom. 231. 

® Maya Singh v. The Empress, (1886) 
P. R. No. 9 of 1886 (Cr.), 
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31. Admissions are not conclusive proof of the matters admitted 
Admission*? not con- but they may operate " as estoppels under the 
Slop? provisions hereinafter contained. 

COMMENT.— This section declares that admissions are not conclusive proof 
of the matters admitted, but that they may operate as estoppels. ‘Admission’ is 
defined in s. 17, supra ; ‘estoppel’, in s. 115, infra. Unless admissions are con- 
tractual or unless they constitute an estoppel they are not conclusive, but are open 
to rebuttal or explanation. Admissions, whether written or oral, which do not 
operate by way of estoppel, constitute a kind of evidence, which may be rebutted, 
against their makers and those claiming under them, as between them and others. 
A party is not bound by his own representations, where they have not been acted 
upon by the opposite party. If treated as admissions not acted upon, the party 
who made them may prove that they were not true or were mistaken. A mere 
admission is conclusive only where it has been acted on by the party to whom it , 
was made. An estoppel, i,e., a representation acted on by the other party, by 
creating a substantive right, does oblige the estopped party to make good his re- 
presentation, in other words, it is conclusive. 

An estoppel differs from an admission, for it cannot generally be taken advantage 
of by strangers. It binds only parties and privies. An estoppel is generally said 
to be only a rule of evidence, for an action cannot be founded upon it. As a defence 
it has been held to have the effect of a rule of substantive law. 

The section says that an admission is not conclusive proof, it does not say 
that an admission is not sufBcient proof without corroboration. It deals 
effect as to conclusiveness of an admission. The express admissions of a party 
to the suit, or admissions implied from his conduct, are strong evidence against 
him. ■ ■ 

The expression ‘conclusive proof’ is defined in s. 4, and when a fact is declared 
to be conclusive proof of another, a Court cannot allow evidence to be given for the 
purpose of disproving the fact conclusively proved. All that this section provides 
is that an admission, unless it operates as an estoppel, is not conclusive. What 
R party himself admits to be true may reasonably be presumed to be so. The 
person against whom it is proved is at liberty to show that it was mistaken or untrue. 
An admission does not estop the party who makes it ; he is still at liberty to disprove 
it by evidence so far as regards his own interest. The rule that admissions are not 
conclusive is applicable to mistakes in respect of legal liability as well as to those 
in respect of fact. A plaintiff is not bound by an admission on a point of law, nor 
precluded from asserting the contrary in order to obtain the relief to which, upon 
a tnie construction of the law, he may appear to be entitled,^ But, if the admission 
is duly proved and if the person against whom it is proved does not satisfy the Court 
that it was mistaken or untrue, there is nothing in tliis Act, and there is no general 
principle or rule of law to prevent the Court from deciding the case in accordance 
with it.® 

The provisions of this section are not restricted to admissions made at any 
particular time or place, but are wide enough to include admissions made in plead- 
ings. 

singkji Jasvoantsingkji v, Khachar Man^ 
SUT jkukhad, (1936) 63 I. A. 248, 38 
Bom. L. R. 690, 60 Bom. 634. 

® Maung Mya v. Ma Tha Ya, 
(1899) 2 U. B. R. (1897-1901) 377. 


^ Juitendremohan Tagcrre v. Ganen- 
dromohan Tagore, (1872) L. R. Sup. 1. 
A. 47 ; Jagmant Singh v. Silan Singh, 
( 1899 ) 21 All. 285 ; ]^ni Chandra v. 
Chaudhuri, (1906) 9 Bom. E. R. 267, 
29 All. 184, 84 I. A. 27 ; Shri Doiai- 
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Statements by Peesons who cannot be called as Witnesses. 


32. Statements, written or verbal, of relevant facts^ made by a 
person who is dead, or who cannot be found, or 
mS*^of“rdevant^fact hccome .ihcapable' of giving evidence, or 

by person who is dead whosc attendance caiinot be procured without an 
amount of delay or expense which under the 
circumstances of the case appears to the Court 
unreasonable, are themselves relevant facts in the following cases : — 

(I) When the statement is made by a person as to the cause of his 
death, or as to any of the circumstances of the 
transaction which resulted in his death, in cases in 
' which the cause of that person’s death comes into 

question. 

Such statements are relevant whether the person who made them 
was or was not, at the time when they were made, under expectation 
of death, and whatever may be the nature of the proceeding in which ' , 
the cause of his death comes into question. 


(;2) When the statement was made by such person in the ordinary 
course of business, and in particular when it consists 
of^usLTssI^ entry or memorandum made by him in books 

kept in the ordinary course of business, or in the 
discharge of professional duty ; or of an acknowledgment written or 
signed by him of the receipt of money, goods, securities or property 
of any kind ; or of a document used in commerce written or signed 
by him ; or of the date of a letter or other document usually dated, 
written or signed by him. 

(S) When the statement is against the pecuniary or proprietary 
ox against interest of interest of the person making it, or when, if true, 
jnaker; it would cxposc Mm or would havc exposed him to 

a criminal prosecution or to a suit for damages. 


(4) When the statement gives the opinion of any such person, as to 
the existence of any public right or custom or matter 
pnwi?rfght^or^cu8to^^ of public or general mtcrest, of the existence of 
inte^esfr^ general -wMch, if it cxistcd, hc would havc been likely to be , 
ay^are, and when such statement was made before ' 


any controversy as to such right, custom or matter has arisen. 

(S) When the statement relates to the existence of any relationship 
by blood, marriage or adoption between persons as 
or relates to existence whose relationship by blood, marriage or adoption ^ 

of relationship; the pcrson making the statement had special means V' 

of knowledge, and when the statement was made 
before the question in dispute was raised. 
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(6) When the statement relates to the existence of any relationship 

„ is made in wiii o. marriage or adoption between persons de- 

deed rehiting to family ccasecl, and IS made m any >vul or deed relating to 
the affairs of the family to which any such deceased 
person belonged, or in any family pedigree, or upon any tombstone, 
family portrait or other thing on which such statements are usually 
made, and when such statement was made before the question in 
dispute was raised, 

( 7 ) When the statement is contained in any deed, will or other 
document which relates to any such transaction as 
is mentioned in section 13, clause (a). 

(S) When the statement was made by a number 
of persons, and expressed feelings or impressions on 
their part relevant to the matter in question. 


ot in doc^tment rela- 
ting to tran«afction men- 
tioned in section 13, 
clause (a) ; 

or is made fey several 
persons mid expresses 
feelings relevant to 
matter in question. 


ILLUSTBATION8, 

{a} The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was ravish- 
ed. The question is whether she was ravished by B ; or 

The question is, whether A was hilled by B under such circumstances that 
a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respec- 
tively to the murder, the rape and the actionable wrong imder consideration are 
relevant facts, 

(&) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon regularly kept in the course of 
business, stating that, on a given day he attended A’s mother and delivered her 
of a son, is a relevant fact, 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course 
of business, that on a given day the solicitor attended A at a place mentioned, in 
Calcutta, for the purpose of conferring with Mm upon specified business, is a rele- 
vant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a given 
day. 

A letter written by a deceased member of a merchant’s firm by which she was 
chartered to their correspondents in London, to whom the cargo was consigned, stat- 
ing that the ship sailed on a given day from Bombay harbour, is a relevant fact. 

(c) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A saying that he had received the rent 
on A’s account and held it at A’s orders, is a relevant fact. 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such 
circumstances that the celebration would be a crime, is relevant. 

(g) The question is, whether A, a person who cannot be found, wrote a letter 

on a certain day. ( 

The fact that a letter written by him is dated on that day is relevant. 

(h) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot foe procured, is a 
relevant fact. , ■ ",c 
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{i) The question is, whether a given road is a puMic way. 

A statement by A, a deceased headman of the village, that the road was public, 
s a relevant fact. 

(j) The question is, what was the price of grain on a certain day in a particular 
^market. 

A statement of the price, made by a deceased banya in the ordinary course of 
his business, is a relevant fact. 

(k) The question is, whether A, who is dead, was the father of B. 

. A statement by A that B was his son, is a relevant fact. 

(/) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of A on 
a given day, is a relevant fact. 

(m) The question is, whether, and when, A and B were married. 

-1 An entry in a memorandum-book by C, the deceased father of B, of his daughter’s 
marriage with A on a given date, is a relevant fact. 

(^^) A sues B for a libel expressed in a painted caricature exposed in a shop 
window. The question is as to the similarity of the caricature and its libellous cha- 
racter. The remarks of a crowd of spectators on these points may be proved. 

COMMENT. — ^This and the following section are exceptions to the general 
rule that hearsay evidence is not admissible. Hearsay evidence is excluded on the 
ground that it is always desirable in the interest of justice to get the person, whose 
statement is relied upon, into Court for his examination in the regular way in order 
that many possible sources of inaccuracy and untrustworthiness can be best brought 
to light and exposed, if they exist, by the test of cross-examination. Section 60 
lays down that oral evidence must be direct. 

The exceptions to the hearsay evidence have been directed by necessity. This 
rule excluding the hearsay evidence is relaxed so far as the statements contained 
in ss. 32 and 33 are concerned. The general ground of admissibility of the evidence 
referred to in these sections is that no better evidence could be produced. The 
phrase ‘hearsay evidence’ is not used in the Code, because it is inaccurate and 
vague. Before such evidence is let in the Court must arrive at a finding on evidence 
formally and regularly taken and recorded that one or other of the grounds speci- 
fied in the section exists. The admission of such deposition in evidence without 
such finding is illegal.^ 

Principle. — ^Under this section written or verbal statements of relevant facts 
made by a person — 

(a) who is dead ; 

(b) who cannot be found ;; 

(c) who has become incapable of giving evidence ; 

(d) whose attendance cannot be procured without unreasonable delay or 
expense ; 

are relevant under the following circumstances : — 

(l) When it relates to the cause of his death. 

(2) When it is made in the course of business ; such as, entry in books, or 
acknowledgment or the receipt of any property, or date of a document. 

(3) When it is against the pecuniary or proprietary interest of the person 
making it or when it would have exposed him to a criminal prosecution or to a 
suit for damages. 

^ Satish Chandra Seal v. Emperor, [1944] 2 Cal. 76. 
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(4) When it gives opinion as to a public right or custom or matters of general 
interest and it was made before any controversy as to such lighter custom has 

arisen. . , . 

(5) When it relates to the existence of any relationship between persons as 
to whose relationship the maker had special means of knowledge and was made 
before the question in dispute arose. 

(0) When it relates to the existence of any relationship between persons 
deceased and is made in any will or deed or family pedigree, or upon any tomb- 
stone ox family portrait, and was made before the question in dispute arose. 

(7) Whm it is contained in any deed, will, or other document. 

(8) W^hen it is made by a number of persons and expresses feelings relevant 
to the matter in question. 

Section 30 does not limit the operation of this section, 

1. ‘Statements, written or verbal, of relevant facts’. — ‘Verbal’ means 
by words* It is not necessary that the words should be spoken. The words of 
another person may be adopted by a witness by a nod or shake of the head A If 
the signiiicance of the signs made by a deceased person in response to questions 
put to her shortly before her death is established satisfactorily to the mind of the 
Court, then such questions, taken with her assent or dissent to them, clearly proved, 
constitute a verbal statement as to the cause of her death.* In a trial upon a charge 
of murder, it appeared that the deceased shortly before her death was questioned 
by various persons as to the circumstances in which the injuries had been inflicted 
on her ; that she was at that time unable to speak, but was conscious and able to 
make signs. Evidence was offered by the prosecution, and admitted by the Sessions 
Judge, to prove the questions put to the deceased, and the signs made by her in 
answer to such questions. It was held that the questions and the signs taken to- 
gether might properly be regarded as ‘verbal statements’ made by a person as to 
the cause of her death within the meaning of this section, and were, therefore, ad- 
missible in evidence under that section.® 

The questions put to the injured person who is unable to speak and the signs 
made by him in reply taken together amount to “verbal statements” witliin the 
meaning of this section.* 

Clause 1. — Cause of death. — ^The statement must be as to the cause of the 
declarant’s death, or as to any of the circumstances of the transaction which re- 
sulted in bis death, that is the cause and circumstances of the death.® The state- 
ment is admissible although it is made before the cause of death has arisen, or 
before the deceased has any reason to anticipate being killed. The circumstances 
must be circximstances of the transaction : general expressions indicating fear or 
suspicion whether of a particular individual or otherwise and not directly related 
to the occasion of the death are not admissible,® An information lodged by a person 


^ Qiteen -Empress v. Abdullah^ (1885) 
7 All. 385, 397, f.b. ; Chandrasekera v. 
The King, [1937] A. C. 220, (1936) 39 
Bom. h, H. 359, F.c. 

* Queen -Empress v. Abdullah, ibid. ; 
Emperor v. Sadhu Charan Das, (1921) 
49 CaL 600 ; Chandrika Ham Kahar v. 
King-Emperor, (1922) 1 Pat. 401 ; 

Manga v* The Crown, (1924) 5 Lab* 
305 ; Emperor V. MoHram Haising, (1930) 
38 Bom. L. R. 818, [1937] Bom. 68. 


® Queen-Empress v. Abdullah, sup.; 
Chandrasekera v. The King, sup. 

* Sudama v. King-Emperor, [1949] 
N ag. 301. 

^ Venkatasubba Heddi, (1931) 54 
Mad. 931 ; Mrs, M, E. Mego v. Emperor, 
(1933) 29 N. B. R. 251. 

® Pakala Namyana Smami v. The 
King -Emperor, (1939) 66 I, A. 66, 41 
Bom. L. R. 428, [194J] Ran. 789n, 
(1939) 18 Pat. 234. 
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who died subsequently, relating to the cause of his death, is admissible in evidence 
tmder this clause,^ The statement may be oral or written. It is relevant what- 
ever may be the nature of the proceeding in which the cause of the death of the person 
who made the statement comes into question. 

A statement made by a person since deceased, as to the cause of the death of 
another, is inadmissible in evidence. The statement of one dead person is not a ^ 
relevant fact with respect to the question about the death of another person.® C; 

‘Circumstances of the transaction’. — ^This phrase conveys some limitations. 
It is not as broad as the analogous use in “circumstantial evidence” which includes 
evidence of all relevant facts. It is narrower than res gestce. Circumstances must 
have some pip03dmate relation to the actual occurrence and must be of the transac- 
tion which resulted in the death of the declarant. The condition of the ainissibility 
of the evidence is that the cause of the declarant’s death comes into question. 
It is nqt iiecessary that the statement must be made after the transaction has taken 
place or that the person making it must be near death or that the ‘circumstances’ 

I can only include the acts done when and where the death was caused. On March 
20, K told his wife that he was going to Berhampore, as P’s wife had written and 
asked him to come and receive payments due to him. On March 21, K left his 
house in time to catch a train for Berhampore, where P lived with his wife. On 
Mhrch 23, K’s dismembered body was found in a trunk which had been purchased 
for P. It was held, on the trial of P for the murder of K, that the statement made 
by K to his wife was admissible in evidence under this clause as a circumstance of 
the transaction which resulted in jK*s death.® 

Dying declarations are admissible under this clause. Before a dying decla- 
ration can be admitt^ in evidence, it must be proved to have been made by the 
deceased. It must narrate the cause and circumstances of his death. A conviction 
based upon an uncorroborated dying declaration is legal. 

It is no objection to the admissibility of a dying declaration that it was made 
in answer to leading questions or obtained by earnest and pressing solicitations.® 
Any method of communication between mind and mind may be adopted that 
will develop the thought, as the pressure of the hand, a nod of the head, or a glance 
of the eye.® Where a woman, whose throat had been cut, made, in answer to ques- 
tions put to her by the Sub-Inspector, certain gestures, from which the latter in- 
ferred that she accused her husband of the assault, it was held that the gestures 
were admissible in evidence, but that the opinion of witnesses as to the meaning of 
the gestures was not admissible.’ Because the interpretation of the gestures is 
for the Court alone and the opinion of the witnesses as to the meaning pf such gestures 
is not evidence. If something in a dying declaration is false, the whole declaration 
must not necessarily be disregarded. As a dying declaration is not made on oath 
and is not the subject of cross-examination, it is a weaker type of evidence than 
the evidence given by a witness in the witness-box. If a Judge thinks that part 
of a dying declaration is deliberately false, he should not act upon the otller parts 

^ Emperor v. Mohammad Shaikh, ® Queen-Empress v. Abdullah, 
[1042] 2 Cal. 144. (1885) 7 All. 385, 398, f.b. ; Chandra- 

® Emperor v. Kurmatpal Singh, sekera v. The King, [10371 A. C. 
[1948] All. 122. 220, (1936) 30 Bom. L. R, 359, P.C. 

® Pakala Narayana Swami, v. The ® Nockobee v. Com,, 78 Ky. 382. 
King-Emperor, (1030) 66 I. A. 66, 41 ’ Chandrika Bam X<^ahar v. King- 

Bom. h, E. 428, 11041] Ran. 780n, Emperor, (1022) 1 Pat. 401; Chandra- 
(1039) 18 Pat. 234. sekera v. The King, supra. 

* Emperor v. Kunwarpal Singh, sup* 



OF the BELEVAISrCY OF FACTS. 


89 


SEC. 82.] 


witiiOTit definite corroboration.^ The Madras and the Lahore High Courts have 
held that if the Court, after taking evreything into consideration, is convinced 
that the dying declaration is trae, it is its duty to convict, notwithstanding that 
there is no corroboration in the true sense.® 

If the person making a dying declaration chances to live, his statement is 
inadmissible as a dying declaration under this section, but it might be relied on under 
the provisions of s. 157 to corroborate his testimony when examined.® 

Proof of dying declaration. — A dying declaration may be written or oral. 

It may be proved by the evidence of a witness who heard it made. It cannot be 
treated as a deposition unless made in the presence of the accused and before a 
Magistrate.-^ This case has been distinguished in a later case in which it has been 
held that the written record of a dying declaration, not taken down in the presence 
of the accused, is admissible when it is proved by a witness that the statements 
contained therein were, in his presence, recorded by a Magistrate and read over ^ 
to the deceased who admitted their correctness.® When a dying declaration is 
recorded by a Magistrate, who is not a committing Magistrate, it must be proved by . 
calling the Magistrate as a witness.® A dying declaration recorded by a Magistrate 
cannot be accejited in evidence without proof.’ The writing cannot be admitted 
to prove the statement made. It may be used to refresh the witness’ memory,® , \ 

English law,-— Under the English law the declaration must be by a persoi^ ^ ? 

who can be a competent witness. Under the Evidence Act the question of the" | 

competence of the person to bear testimony is not one which affects the admis- i 

sibiiity of the statement under any of the clauses of the section. I ^ 

The second provision of this clause differs from the English law. ' 

A dying declaration is admissible whether the person who made it was or was j 
not, at the time when it was made, ‘under expectation of death’. The Bombay S 

High Court has held that the wide words used in the clause show that it is intended I 

to cover other statements than ‘dying declaration’. The words ‘as to any of the ? 
circumstances of the transaction which resulted in his death’ cover also other state* 
ments made by a deceased person,® 

Under the English law the declarant— 

(1) must have been in actual danger of immediate death at the time of making 
the declaration ; 

(2) must have been fully aware of his danger; apd 

(3) must have died. 

40 Cal, 358. 

® jBeg, V, Faia Adaji^ (1874) 11 B. 

H. C, 247, 248 ; contra, Karuppan 
Samhan, (1015) 81 I. C. 350, 13 Cr. L. J. 

750, 

’ Ghazi V. Crown, (1011) P, R, No. 17 
of 1011 (Cr.). 

® Ktishnama Naicken, (1930) 54 
Mad. 678. I 

® Shimhhai v. Emperor, (1926) 50 I 

Bom. 683, 28 Bom. L. H. 1013. Autar | 

Singh V* The Crown, (1023) 4 I<ah. { 

451, which lays down that this clause 
covers only ‘dying declarations’, is 
not correctly decided, and is dissented | 

from in Inayai Khan v. The Crown^ \ 
(1034) 16 Lah. 580. I 


^ Emperor v. Akharali Karimbhai, 
(1938) 35 Bom. L. R. 1021, 58 Bom. 
31 ; Nai Mudelin Biswas v. Emperor, 
[1037] 1 Cal. 475, discussing Emperor 
V, Premananda Butt, (1025) 52 Cal. 987* 
® Gurusxmmi, [1940] Mad. 158, f.b. ; 
Khurshaid Hussain v. The Crown, [1042] 
Lah. 610. 

® Empen'or v. Kama Sattu, (1902) 4 
Bom. L. B, 434. 

^ In the matter of the Petition of 
Samiruddin, (1881) 8 Cal. 211, followed 
in Sarat Chandra fCar v. Emperor, 
(1024) 52 Cal. 446. See, however, Abdul 
Jalil V. The Empress, (1886) P. R. 
No. 13 of 1886 (Cr.). 

® Emperor v. Balaram Bos, (1021) 
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, Under this clause a dying declaration is admissible in civil as well as criminal 
^C^es [vide s. Ill {a) ]. Under the English law it is admissible only in criminal 
eases where the death of the deceased is the subject of the charge, and the circum- 
stances of the death are the subject of the declaration. The English rule does not 
rest on any sound principle, and is, therefore, not adopted in this Act. 

GASES. — In proceedings before a Magistrate on a charge of causing grievous 
hurt, two (among other) witnesses, one of whom was the person assaulted, were 
examined on behalf of the prosecution. The accused were committed for trial. 
Subsequently, the person assaulted died in consequence of the injuries inflicted 
on him. At the trial before the Sessions Judge, charges of murder and of culpable 
homicide not amounting to murder were added to the charge of grievous hurt. The 
deposition of the deceased witness was put in and read at the Sessions trial. It 
was held that the evidence was admissible either under cl. (1) of this section or s. 
notwithstanding the additional charges before the Sessions Court.^ 

A man shortly after being injured made a statement relating thereto and was 
later discharged from the hospital, but died of fever after a few days, there being 
nothing to show that his death was due to the injury inflicted. It was held that the 
statement as to the injury was not admissible,^ 

Where, in a dying declaration, the deceased stated that the accused had as- 
saulted him “on account of enmity caused by my acting as a wizard,” it was held 
that the statement made by the deceased was a statement “as to the circumstances 
of the transaction which resulted in his death,” so as to be admissible under this 
clause.® A statement made by the deceased pointing out the person causing his 
death at the identification parade held by the police is admissible as his dying decla- 
ration.^ 


Clause 2. — This clause contemplates a statement by a person whose duty it 
was to make such a statement or whose business was such that statements of the 
kind were to be expected in the ordinary course of things.® “The considerations 
which have induced the Courts to recognize this exception appear to be principally 
that, in the absence of all suspicion of sinister motives, a fair presumption arises 
that entries made in the ordinaiy routine of business are correctrsince, the process 
of invention implying trouble, it is easier fd'^tate w^ is true than what is false; 
that such entries usually form a link in a chain of circumstances, which mutually 
corroborate each other: that false entries would be likely to bring clerks into dis- 
grace with their employers : that, as most entries made in the course of business 
are subject to the inspection of several persons, an error would be exposed to speedy 
discovery ; and that, as the facts to winch they relate are generally known but to 
few persons, a relaxation of the strict rules of evidence in favour of such entries 
may often prove convenient, if not necessary, for the due investigation of truth”.® 
‘Statement in course of business’. — ^This clause provides that a written 
statement of a relevant fact made by a person who is dead is itself a relevant fact, 
when the statement was made by such person in ‘the ordinary course of basiness’ . 


^ Jn the matter of the 'Petition of 
Bochia Mohaio, ( 1881) 7 Cal. 42. 

® Abdul Gani Eandukchi v. Emperor^ 
[1945] 1 Cal. 42;3. 

® King-Emperor v. Somra Bhutan, 
(1987) 16 Pat. 598. 

* Emperor v, Mahadeo Devoo, (1945) 
47 Bom. D. R. 992. 


® Soney Lai Jha v. Darabdeo Narain 
Singh, (1935) 14 Pat, 461, f.b., approv- 
ing Ningawa v. Bharmappa, (1897) 28 
Bom. 68, on the interpretation of this 
clause, but differing on the interpreta- 
tion of cl. 8. 

« Taylor, 12th Edn., s. 697, p. 446. 
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The expression ‘course of business’ occurs in more than one place in the Act. See 
ss. 16, 64, 47, 114. - 

The phrase ‘in the ordinary course of business’ is apparently used to indicate 
the current routine of business which was usually followed by the person whose 
declaration it is sought to introduce. The rule laid down in this clause extends 
only to statements made during the course, not of any particular transaction of an 
exceptional kind such as the execution of a deed of mortgage, but of business or 
profesKsional employment in which the declarant was ordinarily or habitually engag- 
ed. The particulars set out in this clause, though not exhaustive, may fairly be 
taken as indicating the nature of the statements made in the course of business. 
The expression ‘in the ordinary course of business’ must mean in the ordinary course 
of a professional avocation.^ The business referred to may be of a temporary charac- 
ter.^ See illustrations (&), (c), (d),(g) and (/). 

The entries should have been made by the deceased person himself. Entries 
made by another person at his instance are not admissible under this section.^ 
Entries in registers prepared by an Amin who is dead are admissible for proving 
the nature of the tenancy.* 

English iaw.^ — ^There are certain important distinctions between the English 
and the Indian rules which regulate the reception of entries as made by a deceased ^ 
person in the regular course of business. For instance, it is necessary under the, f 
English law that the party making the entry should have a personal ^knowledge ' 
of the facts he enters ; but there is no similar provision in this Act, which simply 
requires that entries in accounts should, in order to be relevant, be regularly kept 
In the ordinary course of business ; and although it may, no doubt, be important 
to show that the person making or dictating the entries had, or had not, a personal 
knowledge of the facts stated, this is a question which, according to the Indian rule 
of evidence, affects the value and not the admissibility of the entries.® 

Under the English law, to render entries made in the course of business ad- - , 
missibie, they must be proved to have been made contemporaneously with the \ 
facts which they relate. This clause does not contain any such restriction. 

Account books. — Entries in account books should, in order to be relevant,, 
be regularly kept in the course of business,® 

A book of accounts may be said to be regularly kept although the book is not 
entered up from day to day or from hour to hour as the transactions take place.’ 

Di^erence between s, 32, cl. (2), and s. 34. — ^The plaintiff relied on entries in 
the handwriting of her deceased husband kept in the ordinary course of his business 
It was held that entries in accounts relevant only under s. 64 are not alone sufficient i 
to charge any person with liability : corroboration is required. But where accounts ' 
are relevant also under this clause, they are in law sufficient evidence in themselves, 
and the law does not, as in the case of accounts admissible only under s. 34, require 
(iorroboratioh. Entries in accounts may in the same suit be relevant under both 
sections, and where this is so, the necessity of corroboration prescribed by s. 64 

^ Ningawa v. Bharmappa, (1897) ® Ibid. 

26 Bom. 66, 67. ’ Deputy Commissioner of Bara 

® Sheonandan Singh v. Jeonandan Banki v. Munshi Ham Parshad, (1899) 
BwsadA, (1908) 16 C. W. N. 71. 26 I. A. 254, 27 Cal. 118, overruling 

® Mussamat Naina Koerv.Gobardhan Mucherskaw Bezonji v. The Neza 
(1916) 2 P. L. J. 42. Dhurumsey S. & W. Company, (1880) 

* Abinas Chandra MajM v. Praiul 4 Bom. 576 ; Chandreshmar l^asad 
Chandra Gkose, (1928) 55 Cal. 1070. Narain Singh v. Bisheshmar Pratap 

® Heg. V. Hanmanta, (1877) 1 Bom. Narain Singh, (1926) 5 Pat. 777. 

610, 616. 
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does not arise. Thotigh acconnts which, are relevant tinder this danse do not as 
a matter of law require corroboration, the Judge is not bound to act on them without 
corroboration ; that is a matter on which he must exercise his own judicial discre- 
tion as a Judge of fact.^ The material dii^erence as between an entry relevant under 
s. 34 and one relevant under s. 82 (2) is that in the former case the person who made 
the entry may be available as a witness while in the latter case he is not. 

CASES. — Marriage register.— A register of marriages kept by a Kazi, 
since deceased, who celebrated the marriage, in which register was entered the 
amount of the dower, was held to be admissible and relevant, as evidence of the 
sum fixed, being an entry in a book kept in the discharge of duty within this clause.® 
Samadaskat book. — Entries of payments made by a creditor in the ledger 
(samadaskat book) belonging to a debtor fall witliin this clause, and although they 
are admissions in his own favour they are not excluded by s. 21.® 

Clause 3. — ‘ Statement against the interest of maker.’ — A statement of 
a deceased person in order to be admissible under this clause must be a statement 
of a relevant fact and must be against the proprietary or pecuniary interest of 
the person making it.^ This clause makes declarations against interest admissible 
in evidence. The principle upon which such statements are regarded as admis- 
sible in evidence is that in the ordinary course of affairs a person is not likely to 
make a statement to his own detriment unless it is true,® The clause is based 
upon knowledge of human nature. Self-interest induces a man to be cautious 
in saying anything against himself. When one makes a declaration in disparage- 
ment of his own rights or interests, it is generally true, and because it is so the law 
has deemed it safe to admit evidence of such a declaration. Illustrations (e) and (/) 
apply to this clause. 

This clause comprises three classes of declarations against interest : where 
they affect the declarant’s (1) pecuniary interest ; (2) proprietary interest ; and 
(8) personal liberty or property by tending to charge him with a crime or to subject 
him to payment of damages. A statement made by a person, against whom there 
is, already, in existence evidence which would lead to his prosecution and conviction, 
is inadmissible in evidence under this clause.® 

Under this clause previous statements of a dead witness (e.g, approver) in a 
previous trial implicating not only himself but also an absconding accused cannot 
be admitted for convicting such absconding accused in a subsequent trial. A man 
cannot by his statement expose himself to criminal proceedings when such criminal 
proceedings have already started. As soon as criminal proceedings have started 
against a person making a statement exposing himself to a criminal prosecution, 
tile words of this clause cease to have application or force as they cannot foe stretched 
or extended so as to cover statements made after proceedings have been instituted.^ 
The form of the declaration is immaterial ; it may be verbal or written, in 
a deed or a will, or any other document. 

Declarations against interest should, to be admissible, have been against in- ! 
terest at the time they were made, and it is no answ^er that they might possibly turn | 


^ Bampyorabai v, Balaji Shtidhar^ 
<1904) 28 Bom. 294, 6 Bom. L. R. 50. 

® Zakeri Begum v. Sakina Begum, 
<1892) 19 I. A. 157, 19 Cal. 689. 

® Jethibai v, Putlibai, (1912) 14 

Bom. L. R. 1020. 

« Soney Lai Jha v. Darabdeo Narain 
Singh, (1985) 14 Pat. 461, e.b. 


® Dal Bahadur Singh v. Bijai 
Bahadur Singh, (1929) 32 Bom. L. R. 
487, 57 I. A. 14, 52 All. 1. 

® Achhailallv. Bjing-Bmperor, 

46) 25 Pat. 347. 

^ Janu Kadir v, Crown, [1946] JCar, 
79. 
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out to be SO subsequently.^ Tbe confession of an accused person wbo is dead im- 
plicating himself and an accomplice in a crime is admissible under this clause and 
is not excluded by ill, (6) to s. 30.® The question of admissibility is not a question 
of value. 

English law. — clause renders relevant a statement wMch would have 
exposed a man to a criminal prosecution. Thus it puts a penal interest on the 
same footing as a pecuniary or proprietary interest. According to English law 
the interest involved must be one of a pecuniary or proprietary nature ; no other 
interest will suffice. A statement which would have exposed a man to a criminal 
prosecution is not admissible in evidence. 

CASES. — ^Admissible statements. — ^The plaintiffi sued in 1893 to recover 
possession of certain land. The defendants denied the plaintiff’s title. The plaintiff 
tendered in evidence a registered mortgaj;e-deed of adjacent land executed in 
1877, which set forth the boundaries of the land comprised in the mortgage, and 
as one of such boundaries referred to the land in question as then belonging to 
the plaintiff. At the date of the deed thete was no litigation existing between 
the present litigants, and at the date of the present suit the mortgagor was dead. 
Xt was held that the statement in the deed was admissible xmder this clause as a 
statement against the pecuniary or proprietary interest of the mortgagor.® A full 
bench of the Patna High Court has dissented from this view. It has held that 
a statement of boundaries in a document of title between third parties, who are 
dead at the time the statement is sought to be put in evidence, is not generally 
admissible in evidence, unless it is shown that at the time the statement was made 
it was contrary to the interest of the maker, and that at the time it was sought to 
be used it was a statement of a relevant fact. * 

A statement by a landlord, who was dead, that there was a tenant on the 
land, was a statement against his proprietary interest and was held admissible 
under this clause.® 

A letter from the co-respondent to the petitioner in a divorce suit admitting 
adultery with the respondent was held to be admissible in evidence as it would 
expose the co-respondent to a criminal prosecution.® 

Inadmissible statements. — ^A statement made by a deceased person in his 
will that he had spent a certain amount in effecting repairs to his house was held to 
be not admissible in evidence as it was not a statement made against his pecuniary 
or proprietary interest. ’ 

A Hindu widow purported to adopt her brother’s grandson, fifty-four years 
after the death of her hxrsband, in pursuance of a power to adopt conferred on 
her by her husband. The widow obtained mutation of the name of the adopted 
boy in place of her own in revenue registers. In her evidence in the mutation 
proceedings she stated that she had her husband’s authority to adopt. In a suit 
by the reversioners against the adopted boy to recover the property it was held 

^ Ex parte Edwards : In re Tolle- Singh, (1935) 14 Pat. 461, f.b, 
mache, (1884) 14 Q. B. B. 415, ® Abdul Azib MoUa v. Ebrahtm 

a Nga Po Yin v, Ming~Emperor, Malta, (1904) 31 Cal. 965, 

(1906) U. B. R. (Evi.) (1904-06) 3. ® Cockman v. Cockman, (1983) 53 

® Ningama v, Bharmappa, (1897) All, 570. 

23 Bom. 63. 7 Narhari v. Amhabai, (1919) 22 

* Soney Lai Jha v. Darabdeo Narain Bom, L. H. 57, 44 Bom. 192, 
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that the evidence of the widow in the mutation proceedings was not admissible 
•either under this clause or under s. 33.^ 

Clause 4.-” ‘Opinion as to public ri^ht or custom.* — ^The 

admissibility of declarations of deceased persons in cases of public right or custom, 
or matters of public or general interest, is allowed, as these rights or customs are 
generally of ancient and obscure origin, and may be acted upon only at distant 
intervals of time ; direct proof of their existence is not, therefore, demanded . 2 

The principle on which the exception of reputation regarding public rights 
rests is this — ^that the reputation can hardly exist without the concurrence of many 
parties interested to investigate the subject, and such concurrence is presumptive 
evidence of the existence of an ancient right, of which direct proof cannot be given 
in most cases.® 

The admissibility of the declarations of deceased jiersons in such cases is sanc- 
tioned, because in local matters, in which the community are interested, all persons 
living in the neighbourhood are likely to be conversant ; because, common rights 
and liabilities being naturally talked of in public, what is dropped in conversation 
respecting them may be presiuned to be true ; because conflicting interests would 
lead to contradiction from others if the statements were false ; and thus a trust- 
worthy reputation may arise from the concurrence of many parties unconnected 
with each other, who are all interested in investigating the subject. 

Public and general rights. — ^Public rights are those common to all members 
of the State, e.g., rights of highways or of ferry or of fishery. General rights are 
those affecting any considerable section of the community, e.g. disputes as to the 
boundaries of a village. The right must have been one of whose existence the decia- 
rant should be aware. If the declaration is made otherwise than upon the decla- 
rant’s own knowledge it will be rejected. 

This clause is inapplicable to a document purporting to deal with the rights 
of a private individual as against the public, in which the interests of the indivi- 
dual form the subject-matter of the statement.® A map prepared by a person, 
•who is dead, in a previous case not inter partes, showing the limits of a particular 
district, is not admissible as it is not a matter of public right or public or general 
interest within the meaning of this clause.® 

Dlustration (0 exemplifies this clause. 

Statement before any controversy had arisen. — ^The declarations should 
have been made ante litem motam, i.e., before the beginning of any controversy and 
not simply before the commencement of any suit involving the same subject-matter. 
The operation of bias is thus excluded.’ Evidence, oral or documentary, as to 
statements of a deceased person as to the custom in a family is inadmissible under 
this clause if it appears that such statements were made after a controversy as to 
the custom had arisen.® 

1 Dal Bahadur Singh v,Bijai Bahadur ® Meiniger v. Broz, (1900) 3 Bom. 

Singh, (1929) 32 Bom. L. R. 487, 57 L. R. 1, 25 Bom. 433. 

I. A. 14, 52 All. 1. ® Kesho Prasad v. Bhogjogna Kuer, 

2 The Queen v. Inhabitants of Bed- (1937) 39 Bom. L. R. 731, IG Pat. 

fordshire, (1855) 4 E. & B. 535. 258, P.c. 

® Wright V. Tatham, (1838) 5 Cl. & P. ’ Berkelet/ Peerage Case, (1811) 4 

670. Camp. 401, 417. 

^ Per Lord Campbell, C.J., in The ® Amina Khatun Mmammat v. 

Queen v. Inhabitants of Bedfordshire, Khalil -ur-Bahman Khan, (1933) 8 Luck. 
(1855) 4 E. & B. 535, 642. 445. 
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To render a statement inadmissible as having been made post litem motam 
the same thing must be in controversy both before and after it is made,^ 

Clause 5. — Statement as to existence of relationship. — Statements relat- 
ing to the existence of any relationship between persons alive or dead as to whose 
relationship the declarant has special means of knowledge are admissible if they 
are made before the question in disjjute was raised. The clause lays down two 
conditions : (1) the statement must be one made by a person having special means 
of knowing the relationship to which it relates, and (2) that it must have been 
made ante litem motam> i.e., made by him before the question in dispute was raised.® 
Special knowledge is to be presumed in the case of members of the family » State- 
ments made by deceased members of a family are admissible in evidence to prove 
pedigree if they are made before there was anything to throw doubt upon them.^ 
A statement of one’s age made by a deceased person having special means of know- 
ledge is admissible under this clause.® It is not necessary that the statement 
should have been made in a judicial proceeding.® Entries made in books of priests 
(patuk's balds) if made by persons who are dead or cannot be found are relevant 
only under this clause and d. (0) read with s. 00 and are admissible only if all the 
requirements laid down therein are i)roved, and among other things the identity 
ir>f the maker of those statements is established. ^ As the question as to the existence 
of any relationship also includes the question as to the commencement of that rela- 
tionship, declarations of deceased competent declarants are admissible to prove a 
person’s date of bii*th, and, consequently his age, minority or majority or the order 
In whic^ii the members of the family are born. Such declarations are also admissible 
to prove parentage, names of relations or the date of death of a member of the family 
as death implies termination of a relationship, just as birth implies its commencement. ® 

‘ Before the question in dispute was raised, ’ — This does not mean simply 
before a suit has been filed ; but before the dispute which afterwards culminates in 
a suit has arisen.® 

Illustration (k) exemplifies this clause. See also ill. (0- 

English law. — ^According to English law, a certain degree of relationship is 
necessary in order to make such statements admissible. Declarations respecting 
matters of pedigree are not, therefore, admissible if they proceed from illegitimate 
members or friends or sexr^’^ants, or neighbours of the family in question. This 
Act only requires the existence of any special means of knowledge of the relation- 
ship on the part of the person making the statement. 

Marriage. — Strict proof of marriage is necessary in certain criminal offences, 
e.g., bigamy, adultery, enticing away a married woman. This clause has no appli- 
cation in such cases. Otherwise general reputation of marriage is admissible. 


^ Kalka Parshad v. Mathura Parshadt 
(1908) 35 I. A. KKi, 10 Bom. L. K. 1088, 
30 Ail. 510. 

® Mmammat Biro v, Atma Bam^ 
<1937) 64 I. A. 92, 39 Bom. L. R. 726. 

® Ptahhakar v. Sarubai^ [1942] Nag. 
WO. 

^ Abdul Ghafur v. Hussain Bibi, 
(1930) 33 Bom. L. H. 420, 58 I. A. 
188, 12 Bail. 336; Gokkul Pande v. 
Baldeo Sukuh (1927) 7 Pat. 90. 

® Abdul Suhhan Khan alias Khalil- 
Mr -Rahman v. Niisrat Alt Khan. (1936) 
12 Buck. 606. 


® Musammat Biro v. Atma Ram, 
sup. 

’ Hazura Singh v. Mohindar Singh^ 
(1937) 18 Bah. 732, diaapprovin<r 

Jahangir v. Shear aj Singh. (1915) 37 
AIL 600. 

® Mahadeo Prasad v. Ghulam Mohatn - 
madf [1946] All. 649. 

® Rup Kishor v. Patrani, (1927) 50 
AIL 152 ; Kalka Parshad v. Mathura 
Parshad, (1908) 35 I. A. 166, 10 Bom. 
L. R. 1088, 30 AIL 530. 

Empress v. Pitambur Singh, (1879) 
5 Cal. 566, f.b. 
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An admission by a plaintiff of her marriage with a person made before there was 
any dispute about such marriage may be proved by or on her behalf under s. 21 {i> 
read with this clause.^ 

CASES. — ^The statement in a genealogical table by a member of the family^^ 
or by a person having special means of knowledge® was held to he relevant imder 
this clause. A genealogical table purporting to have been made by a person since 
dead, but which was shown to be merely an exhibit binding on him for the pur- 
poses of a former suit, was held to be inadmissible in evidence, having been made 
without the personal knowledge and belief which must be found or presumed in any 
admissible statement by a deceased person.* The plaintiff, to prove his relation- 
ship, produced a pedigree which was prepared from the statements of bards and 
papers produced by them, some time ago by a Raja to settle the class of Thakurs 
to which he belonged. It was held that the pedigree was not admissible ; since 
neither any of the bards nor the Raja who assembled the bards of the familj’^ and 
with their assistance had the pedigree drawn up was called as a witness and no 
proof was given that they were within any of the descriptions given by this section 
which made it unnecessary to call them.® 

Evidence of competent witnesses as to their having heard the names of the 
ancestors recited by members of the plaintiff’s family on ceremonial and other 
occasions was held to be admissible evidence in support of the pedigree on which 
the plaintiif based his claim. Such evidence is not open to criticism merely on the 
ground that the witnesses are relatives.® 

The oral evidence in a case consisted of statements made by the plaintiffe as 
to their descent, the information as to which they had received from their ancestors. 
Objection was taken that such of those statements as were made since 1847 were 
inadmissible in evidence under els. (5) and (6) as being posi litem. The Privy 
Council held that they were admissible, the heirship of the then claimants not being 
really in dispute at that time.’ 

A statement as to the age of a member of a family made by a sister was held 
admissible after her death.® Statements of the father (since deceased) in his written 
statement in a maintenance case filed by the mother of the child, denying the pater- 
nity of the child, were not within this clause or s. 33 and were not admissible in evi- 
dence as against the child. The judgment of the Magistrate in the same proceed- 
ings, holding that the child was not the child of that father, was not bijuding upon 
the child and was inadmissible in evidence. Statements by the mother that the 
child was begotten by a person other than her husband were inadmissible against 
the child.* 


^ Mussammat Bashir am v. Mohatn^ 
mad Husain^ (1941) 16 Luck. 615, 

* Shyamanand Das Mokapatra v. 
Mama Kanta Das Mohapatra, (1904) 
32 Cal. 6. 

® Lai ffarikar Partap Bakhsh Singh 
V. Bisheshwar Bakhsh Singh, (1927) 
8 Luck. 826 ; Sarfaraz Khan v. Musam^ 
mat Majana, (1928) 4 Luck. 89; Dino- 
moni Chowdhrani v. Brojo Mohini 
Chowdhrani, (1901) 29 I. A. 24, 4 Bom, 
L. R. 167, 29 Cal. 187. 

* Mai Jagatpal Singh v. Maja 
Jogeshar Baksh Singh, (1902) 80 I. A, 
27, 25 All. 143. 


® Surjan v. Sardat, (1900) 2 Bom. 
L. R. 042, 27 I, A. 188, 23 All. 72. 

® Debi Pershad Chowdhry v. Mani 
Madha Chowdhrain, (1904) 31 I. A. 
160, 32 Cal. 84, 

’ Bahadur Singh v, Mohar Singh, 
(1901) 29 I. A. 1, 4 Bom. L. R. 233, 
24 All. 94. 

® Oriental Government Security 
Life Assurance Company, Limited v. 
Narasimha Chari, (1901) 25 Mad. 183, 
* Karapaya Servai v. Mayandi, 
(1933) 12 Ran. 243, 36 Bom. L. R. 
394, P.c. 
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For the purpose of the decision of a question of limitation, it was necessary 
to prove the date of the plaintilFs birth. The plaintiff and one of his witnesses 
each spoke to statements made to them by relatives of the plaintiff, who were 
since deceased, relating to the date of the plaintiff’s birth. It was held that such 
stateuKints were admissible in evidence.^ A plaint in a former suit verified by a 
deceased member of the family, and as such having special means of knowledge, 
was held admissible under this clause to prove the order in which certain persons 
were bom and their ages.® In an action to recover the amount due upon certain 
mortgages, the defendant |.>leaded that he was an infant when he executed them. 
As evidence in support of this plea there was tendered at the trial an entry, recording 
the date of the defendant’s birth made by the defendant’s deceased father in a book 
in which he made similar entries with regard to his family. It was held under an 
Ordinance exactly similar to the Evidence Act that having regard to HI, (Z) to this 
section the entry was admissible in evidence.® 


Clause 6. — ^This clause differs from el. (5) in three respects. — (1) Under 
eh (5) the statement may relate to the existence of relationship between living or 
dead persons : under this clause the statement must relate to the existence of rela*- 
tionship between dead persons. 

(2) Under cL (5) the person making the statement must be proved to have 
had some special means of knowledge on the subject ; under this clause such proof 
is unnecessary. 

(3) Under cl. (5) the statement may be oral or documentary ; under this 
clause, the statement must have been made in some document of the nature 
mentioned therein. 

There is a difference in the language of sub-sec. (5) and sub-see. (6), but it has 
been repeatedly laid down by the Judicial Committee of the Privy Council that 
it is only a statement made after the question has become a disputed one that is 
inadmissible.* 

Statement as to relationship in will or deed, — ^Under this clause statements 
relating to the existence of relationship between deceased persons made before the 
question in dispute was raised are admissible when they are contained in a will 
or a deed or in a family pedigree,® or upon a tombstone. It is not necessary as in 
cl. (5) that the statements should have been made by a person who had special 
means of knowledge, simply because it is not probable that a person would insert 
In a will or a solemn deed any matter the truth of which he did not know. The 
statement should not have been made in the testator’s own interest or in view 
of contemplated litigation.® 

The word * verbal ’ used in the beginning of this section lias no application 

to this clause. 


Illustrations (Z) and (m) exemplify this clause. 


^ Bam Chandra Dtcft v. Jogeswar 
Narain Deo, (1893) 20 Cal, 758. Bipin 
Behary Daw v. Sreedam Chunder Dey, 
(1886) 13 Cal. 42, may be considered as 
overruled. 

® DhanmuU v. Bam Chunder Chose, 
(1890) 24 Cal, 265, 268 ; Gokhul Pmde 
V. Baldeo Sukul, (1927) 7 Pat. 90; 
Mautadad Khan v, Abdul Satiar, (1917) 
89 AIL 426. 

® Mahomed Syedol Ariffin v, Iteoh 


Ooi Gark, (1916) 43 I, A. 256, 19 Bom. 
L, R. 157. 

* MusammaJt Jmnaih Kwar v, Danpal 
Singh, (1946) 22 Luck. 249. 

® J ang BaJhodur Singh Thakur v. 
Arjun Singh Thakur, (1927) 3 Luck. 
256. 

® Chandreshwar Prasad Narain 
Singh V. Bisheshwar Prakm Narain 
Singh, (1926) 5, Pat. 777- 
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Difference between clauses ( 5 ) and (6).-Clause (5) refers to statements 
. relating to the existence of any relationship between persons alive or dead " and 
the statement is to be made by a person who had special means of knowledge' that 
is, it imposes the restriction that the person making the statement should have special 
means of knowledge. See ill. (k)., aause (6) refers to the existence of relationship 
be^een dec^sed persons only i and it imposes no such restriction as under el. (S) 
It is enough if the statement is made in a will or deed relating to the affairs of the' 
family or in any family pedigree, etc., no matter by whom it was made. 

Clause (6) also refers to pedigree, but differs from cl. (5) in this-^that in cl fsi 
Oie evidence is the declaration of the person deceased or otherwise unproducertle^ 
in cl. (0) the evidence is that of tlrags, such as genealogical trees, tombstones etc' 

The statement in cl. (5) may be either written or verbal; the statement ta 
cl. (6) must always be written as the evidence therein is that of things. 

CASES.— Horoscope.— In a suit to recover possession of immoveable propertv 
the plaintiff tendered in evidence a horoscope which, he said, had been given to 
him by his mother and had been seen by members of his family and used on the 
occasion of his marriage. He was unable to say by whom the horoscope or an 
endorsement on it, which purported to state what his name was, had been bitten 
It was held that the horoscope was not admissible.i This case has been distin* 
guished in a Madras ease where the defendants relied on a horoscope produced bv 
the plamtiff’s mother and which had been a public record from a period ante litem 
motam and was put in as an admission under ss. 17 and 18.^ 

Pedigree table. In a suit for an inheritance claimed by the plaintiffs 
aUeging themselves to be coUateral relations and heirs of the last male owner through 
an ancestor common to him and to them, a pedigree table was put in in evidence 
The persons from whose statements at no distant date the pedigree had been drawn’ 
up were absent, and it had not been shown that this had been for any one or other 
of the reasons contained in this section. It was held that the pedigree table was 
madmissible.* A family pedigree was sought to be proved by the books kent bv 
the family chronicler prepared by the chroniclers from time to time from the informs 
tion suppUed by members of the fanuly. It was held that the pedigree would be 
admissible under this clause and also under cL 2,* - 

Clause 7.— A statement contained in any deed, will, or other document which 
relates to a transaction by which a right or custom in question was created modified 
recognized, asserted, or denied, is admissible under this clause. A statement in 
any relevant document, however recent, and though not more than thirty years 
old, is admissible. Statements of facts contained in a will of a deceased nLon 
tendmg to show that the properties are his self-acquisitions are admissible ' 

Tto word^ ‘verbal’ used in the beginning of this section naturally does not 
apply to this clause as well. 

^ ‘ ’ ■"'in “cMe both public and private rights. 

But, under the English law, evidence of reputation is not admissible when private 
rights are concerned. 


^ Bam Narain KaUia v. Monee 
Bibee, (1888) 8 Cal. 613 ; Satis Chun- 
der Mukhopadhya v. Mokencto Lai 
Patkuk, (1890) 17 Cal. 849. " 

* Baja Goundan y. Baja Goundan, 
(1893) 17 Mad. 184. 


T B (1900) 2 Bom, 

L. R. 942, 27 I. A. 183, 23 All. 72. 
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Clause 8, — ^Wlieii a number of persons assemble together to give vent to one 
eommon statement, which statement expresses the feelings or impressions made 
in their minds at the time of making it, that statement may be repeated by the 
witnesses, and is evidence.^ Thus, where a person was charged with raising a 
seditious mob, expressions of alarm by persons in the neighbourhood were admitted 
in evidence to show the feelings produced by the gathering evidence that a 
plaintiff was publicly laughed at in consequence of a libel was admitted to prove 
that the libel referred to the plaintiff,? Illustration (w) is intended to exemplify 
this clause, 

33. Evidence given by a vritn^^ss in a judicial proceeding,^ or before 
any peison authorized by law to take it,^ is relevant® 

Relevancy of certain ^^r the purposa:i)f proving, in a subsequent judicial 
fiJ’Smwnt proceed: OT iu a later stage of the same judicial 

inff, the truth of facts proceeding, the truth of the facts which it states, 
themn stated. whcn the witness is dead^ or cannot be found, ^ or is 

incapable of giving evidence,® or is kept out of the 
way by the adverse party, or if his presence cannot be obtained without 
an amount of delay or expense which, under the circumstances of the 
ease, the Court considers unreasonable® : 

Provided — 

that the proceeding was between the same parties® or their repre- 
sentatives in interest^® ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine^^ ; 

that the questions in issue were substantially the same in the first as 

in the second proceeding^® 

Ecoplanation . — criminal trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused within the meaning 
of this section. 

COMMENT. — Principle. — ^Evidence of dep<^itiqns in former trials is admis- 
sible as it forms an exception to the hearsay rule. Depositions are in general ad- 
missible only after proof that the persons who made them cannot be produced 
before the Court to give evidence. It is only in cases where the production of the 
primary evidence is beyond the party’s power that secondary evidence of oral 
testimony is admissible. Non-compliance with the provisions of this section is 
not cured by the fact that counsel for the accused gives his consent thereto.-* 

It is an elementary right of an accused person or a litigant in a civil suit that a 
witness who is to testify against him should give his evidence before the Court trying 
the case which then has the opportunity of seeing the witness and observing his 
demeanour and can thus form a better opinion as to his reliability than is possible 
from reading a statement or deposition given by that witness in a previous judicial 
proceeding or in an early stage of the same judicial proceeding. 

Where a statute (e.g. the Evidence Act, 1872,) makes provision for exceptional 
cases where it is impossible for the witness to be before the Court, the Court must be 

1 The Qmen v. Bam Butt Chozvdhry^ ? Cook v. Ward, (1980) 4 M, P. 
(1874) 28 W. E. (Cr.) 85, 88. 99. 

® Bedford v. Birley, (1822) 1 St, . * GhulamMaidarv^ The Crown, (1929) 

TV. N. s. 1071, a stark. ,76. ' ' 10 Lah. 887,; ' 
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eateful to see that the eonditions on which the statute permits previous evidence 
given by the witness to be read are strictly proved. 

In a civil case a party can, if he chooses, waive the proof ; but in a criminal 
case strict proof ought to be given that the witness is incapable of giving evidence, 
and even the consent of the accused’s counsel does not do away ^vith the necessity 
of the Court being satisfied by proof of that fact. 

It is not necessary in every case where a witness is unable to attend the Court 
on the ground of physical incapacity that there must be evidence of a medical man. 
There may be many cases in which the facts are such that the incapacity can be 
proved by a lay witness.^ 

The section enumerates the cases in which the evidence given by a witness 
(a) in a judicial proceeding, or (b) before any person authorized by law to take it, 
is relevant in a subsequent judicial proceeding or a later stage of the same proceeding. 
Such cases are five in number, viz. 

{a) when the witness is dead ; 
when he cannot he found ; 

(c) when he is incapable of giving evidence ; 

( d) when he is kept out of the way by the adverse party ; and 

(e) when his presence cannot be obtained without an amount of delay of 
expense which the Court considers unreasonable. 

The use of such secondary evidence is limited by three provisions. Such 
evidence will be only admissible— 

(1) if the proceeding was between the same parties, or their representatives 
in interest ; 

(2) if the adverse party in the first proceeding had the right and opportunity 

to cross-examine ; and • 

(3) if the questions in issue were substantially the same in the first as in the 
second proceeding. 

Evidence given on a different occasion is also admissible to contradict a witness 
(s. 155) or to corroborate hfin (s. 157). 

1. ‘ Evidence given. . . .in a Judicial proceeding.*— “ It must be proved 
that the witness was duty morn in some judicial proceeding, to the authority of 
which the party, against whom his testimony is ofiered, was legally bound to submit, 
and in which he might have exercised the right ' of cross-emmination,'"^ Evidence 
of a witness in a proceeding subsequently pronounced to be coram non jttdice is 
not admissible if the witness is dead, on a re-trial before a competent Court.® 

2. ‘Before any person authorised by law to take it.’ — deposition is 
inadmissible unless it was taken by an officer or other person authorised by law. 

3. ‘Is relevant.’ — ^Depositions which satisfy the conditions laid down in 
this section are relevant for the purpose of proving the truth of the facts which 
they state. They are, however, open to all the objections which might have been 
raised if the witness himself had been present during the trial. Leading and other 
illegal questions are, therefore, not allowed to go in. 

The burden of proving that the conditions essential to the admissibility of 
depositions under this section have been complied with lies on the person who 
tenders the evidence. The depositions of witnesses given in a counter-case may 

^ Chainchal Singh v. Emperor^ (1945) 51 ; Buta Singh v. The Crown, (1926) 

48 Bom. L. K. 284, p.c. 7 Lah. 396 ; Sankappa Bai v. Kotaga 

2 Taylor, 12th Edn., s. 465, p. 820. Pujary, (1980) 54 Mad. 661. 

® Bami Ueddi, (1881) 3 Mad. 48, 
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he used as evidence against them on their trial as aectised persons, but such deposi- 
tions can only be evidence against the persons making them.^ 

Objections as to the admissibility of. evidence should be raised at the trial 
and at any rate in the Court of first appeal, and will not as a general rule be enter- 
tained by the High Court if raised for the first time in second appeal.® 

4. * When the witness is dead.’— The death of the witness whose evidence 
Is to be admitted should first be strictly proved unless it is admitted on the other 
side.® The deposition of a witness taken before one Magistrate is admissible in 
evidence at a re-trial before another Magistrate if the witness was dead at the time 
ofre-triaL^ 

The deposition of a witness, who was not cross-examined before the committing 
Magistrate and who died before the trial, was held admissible because the accused 
had the right and opportunity of cross-examining him notwithstanding the omission 
of their pleader to avail himself of that right.^ But if a witness under examination 
by a Court dies before his cross-examination is completed, no part of his evidence 
can be made use otJ 

5. * Cannot be found. ’ — Proof of a diligent search is necessary before tender- 
ing the evidence of a witness who cannot be found. A Sessions Judge, finding that 
the witnesses, who had been summoned to give evidence for the prosecution, did 
not appear on the date fixed, adjourned the case for eighteen days and ordered 
fresh summonsCsS to be issued. On the adjourned date, the witnesses were again 
absent. Thereupon the Sessions Judge made use of the evidence, which those 
witnesses had given before the committing Magistrate, purporting to do so under 
this section. It was held that the* evidence could not be so used ; but the Sessions 
Judge ought to have directed warrants to issue to enforce the attendance of the 
prosecution witnesses and compelled their attendance in Court. ^ 

Section 512 of the Code of Criminal Procedure supersedes this section to a 
certain extent. It provides that if it is proved that an accused person has ab- 
sconded, and that there is no immediate prospect of arresting him, the Court com- 
petent to try or commit for trial such person for the offence complained of may, 
in his absence, examine the witnesses (if any) produced on behalf of the prosecution, 
and record their depositions, and that such depositions may be used at the subse- 
quent trial of the absconder, if the witnesses are dead or otherwise incapable of 
appearing, 

6. * Incapable of giving evidence. ’ — ^The incapacity contemplated by the 
section is not necessarily a permanent one and that something short of permanent 
incapacity might satisfy the words of the section.® The fact of incapacity must 
be strictly proved.® 

Precise evidence should be given as to the nature of the illness and the incapacity 
to attend. When a witness is shown to be insane, his evidence, given in a former 
judicial proceeding, is relevant in a subsequent judicial proceeding. 


^ Q,ueen -Empress v. Ganu Sonba, 
(1888) 1.2 Bom. 440. 

® Madka Kishan v, Kedar Nathf 
(1024) 46 All. 815, 

® Sajjan Singh v. The Crown, (1025) 
6 Bah. 487. 

^ Lekal v. The Crown, (1927) 8 
Bah. 570. 

® Queen-Emp, v. Bamanta, (lOOO) 


2 Bom. B. H. 761 , 25 Bom. 178. 

® Narsingh Das v. Gokul Prasad, 
(1927) 50 All. 118. 

’ Emperor v. Dost Mnhammad, ( 1 005 ) 
28 AH. 08. 

® In the matter of the Petition of 
Asgur XIossein, (1881) 6 Cal. 774. 

» Chainchal Singh v. Emperor, (1045) 
48 Bom. L. E. 284, F.c. 
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7. * Kept out of the way by the adverse party. — ^The admissibility of the 
evidence given by a witness who is kept out of the way by the adverse party is 
admissible upon the broad principle of justice which will not permit a party to take 
advantage of his wrong. 

8. * Presence cannot be obtained without an amount of delay or expense . 
etc. ’ — ^It is only in extreme cases of expense or delay that the personal attendance 
of a witness is dispensed with, and his evidence given in a former inquiry referred 
to.^ The Judge must satisfy himself that the presence of the witness cannot be 
obtained without an amount of delay or expense which he considers to be unrea- 
sonable. Mere consent of the prosecutor and the accused’s pleader to that effect 
IS not sufficient. 2 Inconvenience to witnesses or amount of expense is no ground 
where the entire case rests on the evidence of those witnesses.^ 

9. ^Proceeding between the same parties.’ — ^The two suits must be 

brought by, or against, the same parties, or their representatives in interest, at 
the time when the suits are proceeding and the evidence is given. ^ This proviso 
is based on the grounds of reciprocity, because the right to use evidence being 
co-extensive with the liability to be bound thereby, the adversary in the second 
suit has no power to offer evidence in his own favour which, had it been tendered 
against him, would have been clearly inadmissible. K charged A with breach of 
trust, and S gave evidence in support of the charge. A being acquitted, R was 
tried for making a false charge and S for perjury. It was held that the depositions 
given by witnesses in the first case could be used against R in the second ease, but 
not against S under this section.® 

10. ‘ Representatives in interest. ’ — ^This proviso is a departure from the 
English law on the subject, and it is not requisite that the parties to the second 
proceeding should be persons who derive their title through or claim under the parties 
to the first proceeding and thus be their privies in estate. In other words, differing 
herein from the English rule, this proviso does not require that the party to the first 
proceeding should be privy in estate with or the predecess6r-in-title of the party 
in the second. This proviso requires that the party to the first proceeding should 
have represented in interest the party to the second proceeding in relation to the 
question in issue in the first proceeding to which the facts which the evidence states 
were relevant. It covers not only cases of privity in estate and succession of title, 
but also cases where both the following conditions exist, viz., (1) the interest of the 
relevant party to the second proceeding in the subject-matter of the first proceeding 
is consistent with and not antagonistic to the interest therein of the relevant party 
to the first proceeding, and (2) the interest of both in the answer to be given to the 
particular question in issue in the first proceeding is identical. If both the ^ibove 
conditions are fulfilled, the relevant party to the first proceeding in fact represented 
in the first proceeding the relevant party to the second proceeding in regard to his 
interest in relation to the particular question in issue in the first proceeding, and 


^ Empress of India v. Mulu, (1880) 
2 AIL 646. 

2 Re Annavi Mnthiriyan^ (1915) 89 
Mad. 449 ; Emperor v. Savlimiya Miya- 
bhaif (1944) 46 Bom. L. R. 589 ; Emperor 
V. Gc^endra Mohan Kar, [1943] 1 Cal. 
405. 


® Queen -Empress v. T. Burke^ (1884) 
6 All. 224. 

^ Sitanath Dass v, Mohesh Ckunder 
Chuckerbati, (1886) 12 Cal. 627. 

® Uami Beddi, (1881) 8 Mad. 48, 
51. See Emperor v. Kadhe Mai, (1919) 
42 Ail. 24. 
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may rightly be described as a representative in interest ” of the party to the 
second proceeding within the wider meaning of those words as laid down above.^ 

Partners and joint contractors who are each other’s agents for the purpose 
of making admissions against each other in relation to partnership transactions 
or joint contracts are regarded as privies in estate, and are included in the term 
* representatives in interest.’® 

11. ‘Adverse party had the right and opportunity to cross- exa- 

jYitoe, ’ — ^The adverse party must have both the right and the opportunity of cross- 
examining. The word * and ’ cannot be read as * or.’s This proviso is based on 
the fundamental principle in the administration of justice that every man should 
have an opportunity of cross-examining witnesses whose evidence is to be used 
against him. If the adverse party has had liberty to cross-examine and has not 
chosen to exercise it, the case is then same in effect as if he had cross-examined. 
It is not necessary that the opponent should have exercised his right of cross- 
examining, for the depositions will be relevant if he deliberately forebore from, 
or -waived the absence of, an opportunity for cross-examining.^ 

The evidence of a witness, who has been examined in open Court is not inad- 
missible in the course of the same judicial proceeding merely because it is impossible 
to cross-examine him on account of his having died between his examination-in-chief 
and his cross-examination, but the weight to be attached to his testimony depends 
on the circumstances of each case.® 

12. * The questions in issue were substantially the same in the first as 
in the second proceeding. ’—It is not necessary that all the questions in issue in 
the two proceedings should be substantially the same, it is sufficient if the principal 
question in issue in both the proceedings is identical.® The principle involved in 
requiring identity of the matter in issue is to secure that in the former proceeding 
the parties were not without the opportimity of examining and cross-examining to 
the very point upon which their evidence is adduced in the subsequent proceeding. 
And though separate proceedings may involve issues, of which some only are common 
to both, the evidence to those common issues given in the former proceeding may 
be given in the subsequent proceedings. Thus, “if in a dispute respecting lands, 
any fact comes directly in issue, the testimony given to that fact is admissible to 
prove the same point in another action between the same parties or their privies 
though the last suit relates to other lands”. ’ Whether the questions at issue are 
substantially the same, depends upon whether the same evidence is applicable , 
although different consequences may follow from the same act.® Where the same 
question is substantially in issue in both the proceedings, it does not matter that 
they relate to different transactions or properties.® A prosecution was instituted 


^ Krishnayya Jiao v. Venkata Ku-- 
mar a Makipati, (IfKJg) ffS Bom. L. R, 
10T6, 60 I. A. 57 Mad. 1. 

® Chandreshwar Prasad Narain Singh 
V. Biskeshmar Pratap Narain Singky 
(1026) 5 Pat. 777. 

® bal Bahadur Singh v. Bijai Bahadur 
Singh, (1929) 82 Bom. L. R. 487, 57 
I. A. 14,' 52 All. 1. 

* M^Combie v. Anton, (1843) 6 M. 
^ G. 27 ; Gurudin v. Emperor, (1934) 
31 N. L. R. 276 ; Q^men -Empress y. 
Bamchandra Govind JJarshe, (1895) 19 


Bom. 740 ; Sadu v. The Empress, (1855) 
P. R.No. 26 of 1885 (Ci). 

® Ahmad Ali r, Joti Prasad, [IQMl 
AIL 241. 

® Krishnayya Bao v. Venkata Ku- 
mara Mahipati, (1933) 35 Bom. L. R. 
1076, 60 I. A. 336, 57 Mad. 1. 

’ Bami Beddi, (1881) 3 Mad. 48, 
52 ; Taylor, 12th Edn., p. 467. 

® In the matter of the Petition of 
Bochia Mohaio, (1881) 7 Cal. 42. 

® Llamver v. JJomfmyi Phillips v. 
XfMmver, (1881) 19 Ch, D. 224. 
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by S against N at the instance and on behalfofF for criminaltrespass in respect of a 
certain house, and on his own behalf for assault and insult. S gave evidence at 
the trial in support of these charges. F subsequently brought a civil suit against 
N for possession of the same house under s. 0 of the Specifie Relief Act. S died 
before the institution of the civil suit. At the trial of the civil suit the deposition 
of S in the criminal Court was tendered by F as evidence on the issue of possession. 
It was held that, S being dead and the proceedings being between the same parties 
and the issues being substantially the same, the deposition of S was admissible.^ 
In the proceedings before a Magistrate on a charge of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assaulted, were examined on 
behalf of the prosecution. The accused were committed for trial. Subsequently 
the person assaulted' died in consequence of the injuries inflicted on him. At the 
trial before the Sessions Judge, charges of murder and of culpable homicide not 
amounting to murder were added' to the charges of grievous hurt. The deposition 
^f the deceased witness was put in and read at the Sessions trial. It was held that 
the evidence was admissible either under s. 32, cl. (1), or this section, notwithstanding 
additional charges before the Sessions Court. ^ 

Explanation. — ^The Explanation is intended to do away with the objection 
that, in criminal cases, the Crown is the prosecutor.® The effect of the Explanation 
is that the deposition taken in criminal proceedings may be used in a civil suit, 
and vice versa^ 

The deposition of a witness taken in the course of an enquiry before the Coroner 
cannot, in the event of death of the witness, be taken in evidence at the trial of 
the case in the High Court, because the enquiry before the Coroner is not a proceeding 
between the prosecutor and the accused. * 

The introduction and use of depositions taken in criminal cases in bulk in a 
subsequent civil suit for the purpose of either contradicting or discounting the 
evidence of witnesses given in the suit, are illegitimate, unless the particular matter 
or point had been placed before the witness as one for explanation in view of its 
discrepancy with the evidence then being tendered.® 

Statements made under Special Circumstances.' 

34. Entries in books of account, regularly kept in the course of 
r Entries in books of business,^ are relevant whenever they refer to a 
acoomit when relevant, matter into which the Court has to inquire, but such 
statements shall not alone be suf Scien t evidence^ to charge any person 
with liability."" 

ILLtJSTBATION. 

A sues B for Es. 1,000, and shows entries in his account books showing B to 
be indebted to him to this amount. The entries are relevant, but are not suJSicient, 
without other evidence, to prove the debt. 

COMMENT. — ^Principle.^ — ^This section is based upon the principle that 
entries made regularly in the course of business are sure to be accurate. In all such 
entries the writer has full Icnowledge, no motive to falsehood, and there is the strong- 
est improbability of untruth. 

^ Emperor v. Mahomed Yvsuf, (1932) 
35 Bom. L. R. 1020. 

® In J/te matter of the PetUion of ® Bal Gangadhar TilaJc v, Shri 
BoehiaMohaiOy{lBSl)l' C sl\*4s 2, Shriniwas Pandit, (1915) 17 Bom. L. 

* Soojan Bibee v. Achmut Alh H. 527, 42 I. A. 135, 39 Bom. 441. 

(1874) 14 Beng. B. R. (Appx.) 3. 


^ Foolkusortf Dassee v. Nobin 
Chunder Bkunjo, (1895) 23 Cal. 441. 
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This section provides (1) that entries in books of aeconnt regularly kept in 
the course of business are relevant and therefore admissible whenever they refer 
to a matter into which the Court has to enquire ; and (2) that such entries though 
admissible are not alone suIBcient to charge a person with liability unless corro- 
borated by other evidence.^ Account books are admissible in evidence without 
any formal proof that they were regularly kept in the course of business.*^ 

Though the actual entries in books of account, regularly kept in the course of 
business are relevant, such a book is not by itself relevant to raise an inference 
from the. absence of any entry relating to a particular matter.^ 

Such books may be admissible under s. 32(2) as statements made by a person 
in the ordinary course of business or enrties made by him in books kept in the 
ordinary course of business. Such books are also relevant under s. 159 to refresh the 
memory of the writer.* 

English law. — Under English law such entries are not admissible in evidence 
oo tlie ground that to admit such evidence is a violation of the rule that no man 
shall be allowed to manufacture evidence in favour of himself, make entries 
in the course of business admissible, they must be shown to have been made con- 
temporaneously with the a@ts. to.wMc^.,td3iqy Even then such entries'afe' 

evidence only of those things which it was the duty of the person to enter, and are 
no evidence of independent collateral matters. There is no such restriction in 
this section. 


1. ‘Regularly kept in the course of business.’ — ^The Privy Council has 
laid down that the admissibility of books of account regularly kept in the course of 
business is not restricted to books in which entries have been made from day to day, 
or from hour to hour, as transactions have taken place. The time of making the 
entries may affect the value of them but should not, if they have been made regularly 
in the course of business afterwards make them irrelevant.® 

Account bookredhtammg ehtnes not made by, nor at the dictation of, a person 
who had a personal knowledge of the truth of the facts stated, if regularly kept in 
the course of business, are admissible as evidence under this section.® 

Entries in an account book which is not regularly kept in the course of business 
are not admissible in evidence under this section.^ 

2. ‘Such statements shall not alone be sufficient evidence’. — ^Entries in 
accounts relevant only under this section are not by themselves alone sufficient to 
charge any person with liability. Corroboration is required. The section does 
not mean that there should be independent e\ddence to prove each and every 
transaction entered in a book of account. What is necessary to be seen in each 
case is whether besides tlie entries in a book of account, there is any evidence to 
prove that the transactions referred to in those entries actually took place. Such 


1 Gopesmar Sen v, Bejoy Chand 
Mcdiatab, (1928) 55 Cal. 1197. 

® Emperor v. Narbada Prasad, (1929) 
51 AIL 804. 

® The Queen-Empress v. Orees 

Chunder Banerjee, (1884) 10 Cal. 

1024. 

* Bhoy Bong v, Bamnathan, (1902) 
4 Bom. t. E. 878, 29 I. A. 48, 29 Cal* 
884. 

® The Deputy Commissioner of 

Bara Banki v. Bam Parskad, (1899) 


27 Cal. 118, 26 I, A. 254, overruling 
Munchershaw Bezonji v. The New 
Dhurumsey S* & W, Company, (1880) 
4 Bom, 576 5 Emperor v. Narbada 
Prasad, (1929) 51 All. 864 ; Gidab 

Chand, Lala v. Manni Lal,.Lala, (1940) 
16 Luck. 802. 

® Beg, V. Banmania, (1877) 1 Bom. 
610. 

’ Vithu V.' Tkakufdas, [1949] Nag. 
807 ^ 
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corroboration will be best afforded by the evidence of tiie person who wrote the 
books of account and in whose presence the transactions took place. ^ Where 
accounts are relevant also under s. S2(2)i they are in law sufficient evidence in 
themselves, and the law does not, as in the case of accounts admissible only imder 
this section, require corroboration. Entries in account may, in the same suit, be 
relevant under both the sections ; and in that ease the necessity for corroboration 
does not arise,^ 

One party, by merely producing his own books of account, cannot bind the 
other.® ^ ■ ■ ■ 

35. An entry in any public or other ofScialbook, register or record, ^ 
stating a fact in issue or relevant fact, and made by 
Relevancy of ent^ a public Servant in the discharge of his official duty, 
in performance of duty, or by any Other pcrsoH in performance of a^duty spe- 
cially enjoined by the law of the country in which 
such book, register or record is kept, is itself a relevant fact. 

COMMENT. — Principle. — This section is based upon the circumstance that 
in the case of public documents entries are made in discharge of public duty by 
an officer who is an authorized and accredited agent appointed for the purpose. 
The law reposes such a confidence in public officers that it presumes they will 
discharge their several trusts with accuracy and fidelity. 

The section is applicable to entries in public records of an Indian State or a 
foreign country.* 

Scope. — In a case the Calcutta High Court held that the section is confined 
to that class of cases where a public officer has to enter in a register or other book 
some actual fact which is known to him,® But this case has not been approved 
of in a subsequent case in which it is held that certified copies of entries in a register 
kept by a public servant under a statute are admissible in evidence.® However,, 
the privilege given to public record under this section does not extend to entries 
which the public officer is not expected to, and is not permitted to, make. ’ 

To render a document admissible under this section three conditions are neces- 
sary : — 

(1) The entry that is relied upon must be one in any public or other official 
book, register or record ; 

(2) it must be an entry stating a fact in issue or a relevant fact; and, 

(8) it must be made by a public servant in the discharge of his official duty, 
or by any other person in the performance of a duty specially enjoined by the law.^ 


1 Bamgobind Prasad v. Gulab 
Chand 8ahu, (1940) 20 Fat. 278; 
Dwarka Doss v. Baboo Jankee Doss, 
(1855) 6 M. I.A. 88, 98 ; Lachmi JSlarain 
V. Musaddi tail, (1941) 17 Tuck. 
827. 

® Bampyarabai v. Balaji, (1904) 6 
Bom. h. R. 50, 28 Bom. 294. 

® Bira Bhagar v. Gohind Bam, 
(1897) P. E. No. 68 of 1897 (Civil) ; 
Abdul All V. Puran Mai, (1914) P. B. 
No. 82 of 1914 (Civil) ; Bichha Lai v. 
Jai Pershad, (1899) P. R. No. 4.^ of 
1899 (Civil) ; Gopeswar Sen v. Bejoy 


Chand Mahatab, (1928) 55 Cal. 1167. 

* Maharaj Bhanudas v. Krishnabai,, 
(1926) 28 Bora. L. H. 1225, 50 Bom. 
716. 

® Saraswati Dost v. Dhanpot Singh,. 
(1882) 9 Cal. 481. 

® Shoshi Bhooshun Bose v. Girisk 
Chunder Mitter, (1893) 20 Cal. 940 ; 
Rai Dirgaj Deo v. Beni Mahto, (1917) 
20 Bom. L. R. 712, p.c. 

’ AH Nasir Khan v, Manik Chand, 
(1902) 25 AH. 90, F.B. 

® Samar Dasadh v. Juggul Kishore 
Singh, (1895) 23 Cal. 366. 
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English law. — To render entries in public books or registers admissible, they 
mast have been made promptly or at least without such long delay as to impair 
their credibility and in the mode required by law. There is no such restriction 
in this section. Again, English law speaks only of official registers or boolcs, 

* 1. ‘Public or other official book, register or record ^ — Section 74 specifies 
what public documents are. Statements in public documents are receivable to 
prove the facts stated on the general grounds that they were made by the authorised 
agents of the public in the course of official duty and respecting facts which were 
of public interest or required to be recorded for the benefit of the community.^ 
A register of births and deaths kept by village officials under the orders of a Board 
of Revenue is a public document within the meaning of this section, and an entry 
in such register recording the death of a person is evidence of the actual date of his 
death.®^ A certificate of guardianship is not a public or other official book, register 
or record within the meaning of this section, and an entry therein relating to the 
age of the minor is not in itself admissible in evidence to prove the age.^ An entry 
in a School Admission Register with regard to the age of pupils is admissible in 
evidence to prove the age of the person concerned.'^ The Rangoon High Court 
has held that if the School is not a Government School such entry has but little 
probative value.® Entry in a municipal register of deaths® or Land Record Register^ 
is admissible. Entries in a village crime note-book are admissible in evidence.® 
A statement in a decree that a certain pedigree was filed by the parties thereto^ 
and reciting the full pedigree, is admissible,® An Indian Court’s written judgment 
and decree are public records within the meaning of this section. 

A map prepared by a person, who is dead, in a previous case not inter partes,. 
showing the limits of a particular district is not admissible as it cannot be called a 
public map offered generally for public sale or made under the authority of Govern- 
ment.^® 

The reports of public officials made in the discharge of their official duties are- 
admissible under this section with reference to statements therein of relevant facts- 
or facts in issue. But a distinction has to be made between the statements con- 
tained therein relating to relevant facts and the opinions expressed therein as to such 
relevant facts. So far as mere opinions are concerned while they are admissible the 
value to be attached is comparatively less. No such broad proposition can be laid 
down that the report of a public official which has been merely submitted to the 
higher authorities for the latter’s information or guidance and which itself does not 

’ Po Oaung V. Ma Shwe Bmin, 
(1908) 4 L. B. R. 231 ; Gangabai v. 
Pakirgowda, (1929) 57 I. A. 61, 32^ 
Bom. L. R. 368, 54 Bom. 336. 

® Amdumiyan v. Crown^ Nag. 

315 ; ShriHsan v. Jogdba, [1937] Nag. 
382. 

® Collector of Gorakhpur v. Bam 
Smidar, (1934) 36 Bom. L. R, 867, 61 
I. A. 286, 56 AIL 468. Seethapati Bao 
Dora V. Venkanna Dora, (1922) 45 
Had. 332, F.B., not correct in view 
of this decision. 

Kesho Prasad v. Bhagjogna Kuer, 
(1937) 80 Bom. L. R. 731, 16 Fat* 


^ Ghulam Rasul Khan v. Secretary 
of State, (1925) 6 Lab. 269, 52 I. A. 
201 ; Secretary of State v. Chimanlal 
Jamnadas, (1941) 44 Bom. L. R. 295, 
[1942] Bom. 357 ; Barikrao v. Crown, 
[1943] Nag. 358. 

® BamaUnga Jieddi v. Kotayya, (1917) 
41 Mad. 26. 

® Said-un-nissa Bibi v, Buqaiya Bibi, 
(1930) 53 AIL 428. 

^ Manikchand v. Krishna, (1931) 
28 N. L. R. 127. 

® Kook Saing v. Maung B, Bla, 
[1940] Ran. 481. 

® Anis-ul-Behman Khan v. Beni 
Bam, (1901) P. R. No. 59 of 1901 
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bear the stamp of finality on it, or a report made in compliance witli the order of the 
higher authorities and submitted to them is not admissible in evidence.^ 

36. Statements of facts in issue or relevant facts, made in publish- 

ed maps or charts generally offered for public sale, 
ueieyancy of state- or ill maus or plans made Under the authority of 
and plans. the Central Government or any Provincial Govern- 

ment* as to matters usually represented or stated 
in such maps, charts or plans, are themselves relevant facts, 

COMMENT, — This section mentions two kinds of maps or charts, viz., 
(1) maps or charts generally olfered for public sale ; (2) maps or plans made under 
the authority of Government. The admissibility of the first kind rests upon the 
ground that they contain the result of inquiries made under competent authority 
concerning matters in which the public are interested. The publications being 
accessible to the whole community and open to the criticism of all, the probabilities 
are in favour of any inaccuracy being challenged and exposed. The admissibility 
of the second class rests on the ground that, being made and published under the 
authority of Government, they must be taken to have been made by, and t® he the 
result of, the study or inquiries of competent persons. 

To render inquisitions, reports, surveys, and other similar documents admis- 
sible in evidence as public documentSf it must appear that they were made that 
the public might make use of them and be able to refer to them, for the fact that 
tile public are interested in the documents, and are in a position to challenge or 
dispute them, if inaccurate, invests them with a certain amount of authority.® 

Neither this section nor s. 83 has any application to maps prepared for private 
purposes, that is, for the purpose of any particular suit or by any Government 
oJEficer for any special purpose. Thus, a map made by a Deputy Collector for the 
purpose of the settlement of land forming the silted bed of a river is not one which 
is admissible in evidence under this section and s. 83 of the Act ; but it is a map the 
accuracy of which must be proved before it can be admitted in evidence.® But 
maps printed by Government of different wards of a city are admissible in evidence.* 

37. When the Court has to form an opinion, as to the existence of 

Relevancy of state- ^ public nature, any statement of it, 

mmt m to fact of made in a recital contained in any Act of Parliament, 
certain Acts or noti- or in any Act of the Central Legislature, or of any 
fications. Other legislative authority in all Provinces* consti- 

tuted by any laws for the time being in force or in a Government notifi- 
cation or notification by the Crown Representative appearing in the 
Official Gazette, or in any printed paper purporting to be the London 
Gazette or the Government Gazette of any Dominion, colony or posses- 
sion of His Majesty, is a relevant fact. 


^ Malmhwar Naik v. Tikayet 
Bcdtendra, Narayan^ Cut. 812. 

* As amended by the Indian In- 
dependence (Adaptation of Central Acts 
and Ordinances) Order, 1048. 

® Taylor, 12th edn., s. 1769A, p. 
1113; Bahmat‘iilla Khan v. Secretary 


of State for India, (1013) P. R. No. 
63 of 1013 (Civil). 

® Kanto Prashad Ilazari v. Jagat 
Chandra Duita, (1805) 23 Cal. 335. 

* Secretary of State v. Chimanlal, 
(1941) 44 Bom. L. E. 295. 
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COMMENT. — ^Acts of Parliament or of the Central Government or of any 
local IiCgislatiire or notifications of the Government or the Ci!own Representative 
are admissible in evidence when the Court has to form an opinion as to the existence 
of any fact of a public nature contained therein. Under s. 81 the Court ^‘shall 
presume” the genuineness of these documents. These documents, fis well as all 
others of a public nature are generally admissible in evidence, although their au- 
thenticity be not confirmed by the usual test of truth, namely, the swearing, and 
the cross-examining, of the persons who prepared them. 

English law. — Under English law there is a difference as to the effect of a 
recital in a public Act and in a private Act. This distinction is not recognised 
in this section. 


38. When the Court has to form an opinion as to a law of any 
. country, any statement of such law contained in a 

Relevancy of state- book purporting to be printed or published under 
the authority of the Government of such country 
and to contain any such law, and any report of a 
ruling of the Courts of such country contained in a book purporting to 
be a report of such rulings, is relevant 

COMMENT. — ^When it is necessary to form an opinion as to the law of any 
country, statements of such law in a book published under the authority of Govern- 
ment of that country and reports of cases decided by Courts of that country and 
contained in books purporting to be reports of such rulings, are relevant, that is, 
may be referred to by the Court. A statement contained in an unauthorized trans- 
lation of the Code Napoleon as to what the French law is on a particular matter, 
is not relevant.^ Statements in books of law and in law reports are admissible on 
grounds similar to those stated in ss, 35, 36 and 37. Opinion of an expert on foreign 
law is received under s. 45. 

No Court takes judicial notice of the laws of a foreign country, but they must 
be proved as facts. 

English law. — Under English law, laws of foreign countries cah only be 
proved by calling professional or other official persons to give their opinion on 
the subject. Such witnesses are allowed to refresh their memory by reference to 
text-books, decisions, statutes, etc. Under s. 45, opinions of experts may be ad- 
mitted to prove a point of foreign law. 

How MUCH OF A Statement is to be feoveb. 


39. When any statement of which evidence is given forms part 
of a longer statement, or of a conversation or part 
of an isolated document, or is contained in a docu- 
ment which forms part of a book, or of a connected 
series of letters or papers, evidence shall be given 
of §ajxaich 3 ^j^ conversa- 

tion, document, bo^ or senes of letters or papers as the'^Court' c^n- 
siders^^Qpssgrxjji^^ that particular case, Jo thc'-Mr'uBdwta^^ of 
the' natee ^ eifecrol 

which It was made. 


What evidence to be 
given when statement 
forms part of a conver- 
sation, doetJment, book 
or series of letters or 
papers. 


* Ckmtim V. Xklmne^i , (1869) M CM. 631. 
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COMMENT, — Principle.—When evidence is given of a statement wMch 
forms part of (a) a longer statement, or (&) a conversation, or (c) an isolated document, 
nr (d) a document contained in a book, or (e) a series of letters or papers, the Court 
has discretion as to how much evidence should be given of the statement, conversa- 
tion, document, book, or series of letters or papers for the full imderstanding of the 
nature and effect of the statement and the circumstances under which it was made. 
The principle on which this section is based is that it would not be just to take part 
of a conversation, letter, etc., as evidence against a party without giving to the 
party at the same time the benefit of the entire residue of what he wrote or said oh 
the same occasion.^ Thus, the rule enacted in this section will not warrant the 
reading of distinct entries in an account hook, or distinct paragraphs in a newspaper j 
unconnected with the particular entry or paragraph relied on by the opponent. 

Judgments of Coubts of Justice when beleyant. 

40, The existence of any judgment, order or decree which by law 
^ ^ prevents any Court from taking cognizance of a suit 

relevant to bar a second or holding a trial, IS a relevant lact ’when the question 
suit or trial. i^rhether such Court ought to take cognizance of 

such suit or to hold such trial. 

COMMENT. — Sections 40 to 43 deal with the subject of relevancy of judg- 
ments, Judgments qtia judgments or adjudications are admissible as res judiceda 
under this section or as relating to matters of public nature imder s. 42. Judgments 
other than those mentioned in ss. 40, 41 and 42 may be relevant under s. 43, if their 
existence is a fact in issue or is relevant under some other provisions. 

Principle. — Under this section the existence of a judgment, decree, or order, 
is a relevant fact, if it by law has the effect of preventing any Court from taking 
cognizance of a suit, or holding a trial. It is intended to include all cases in which 
a general law relating to res judicata inter partes applies. The main object of the 
doctrine of res judicata is to prevent multiplicity of suits and interminable disputes 
between litigants. Bes judicaia means, by its very words, a thing upon which the 
Court has exercised its judicial mind- Section 11 of the Civil Procedure Code lays 
down the law as to res jwdficfirfa. 

This section has nothing to do with questions of evidence beyond the admissi- 
bility of the judgments, because a plea of res judicata is not a plea as a matter of 
evidence, but only a plea barring the action as a matter of procedure as distinguished 
from the rules of evidence.® Whether a person ought to he allowed to litigate any 
particular question and if so by what limitations the right should be restricted, are 
questions which do not belong, in any proper sense, to the law of evidence, whose 
province it is simply to provide the means by which parties to suits may prove any 
right to which the Legislature entitles them. The present section, accordingly, 
is so worded as to carry out whatever may be for the time the law of procedure on 
such questions.® 

The principle of this section applies to criminal Courts as well. The plea of 
autrefois convict or autrefois acquit, that is, of a previous lawful conviction or lawful 
acquittal, has always been held to be a good plea. Sees. 403, Criminal Procedure 
Code. 

i Case, (1820) 2 Br. <fcB. PalakdJkari Singh, (1889) 12 All. 1, 44, 

^14 802. F.B. 

» the Collector of Gorakhpur v. ® Cunningham, p, 174. 
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The judgment of a criminal Court that a person did or did not commit an 
offence, does not operate as res judicata to prevent a civil Court from determining 
such questions for purposes of a suit.^ Similarly, the judgment of a civil Court 
Is not admissible in a criminal prosecution to prove the innocence of the accused.^ 
In a criminal trial, it is for the Court to determine the question of the guilt of the 
accused and it must do this upon the evidence before it, independently of decisions 
In civil litigation between the same parties, A judgment or decree is not admissible 
in evidence in all cases as a matter of course and, generally speaking, a judgment 
is only admissible to show its date and legal consequences.® A judgment of a civil 
Court other than one in rem cannot finally decide a matter subsequently dealt with 
in a criminal Court even though the facts in dispute in the civil suit govern the 
only question that can arise in the criminal proceedings.* To hold that when a 
party has been able to satisfy a Civil Court as to the justice of his claim and has in 
the result succeeded in obtaining a decree which is final and binding upon the parties, 
it would not be open to Criminal Courts to go behind the findings of the Civil Courts 
is to place the Civil Court without any valid reason in a much higher position than 
what it actually occupies in the system of administration in this country and to 
make it master not only of cases which it is called upon to adjudicate but also of 
^^ases which it is not called upon to determine and over which it has really no 
control.^ 


41. A final judgment, order or decree of a competent Court, ^ in the 
exercise of probate, matrimonial, admiralty or insol- 
Beievancy of certain vcncy jurisdiction, wMch confers upon or takes 
Jurisdiction. Hway from any person any legal. character, or 'which 


jiidflfments in probate, « t 

away from any person any 1 _ 
declares any person to be 'entitled to any such 
character, or to be entitled to any^ iSpecific thing, not as against any 
specified person but absplutely, is relevant when the existence of any Ui 
such legal character^ or the of any such person to any such thing, ^ 
is relevant. 

Such judgment, order or decree is conclusive proof — 
that any legal character which it confers accrued at the time when " " 
such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such person to be 
entitled, accrued to that person at the time when such judgment, order 
or decree declares it to have accrued to that person ; 

that any legal character which it takes away from any such person 
ceased at the time from which such judgment, order or decree declared 
that it had ceased or should cease ; 

and that anything to which it declares any person to be so entitled 
was the property of that person at the time from which such judgment, 
order or decree declares that it had been or should be his property. 


^ Jtam Lai v. Tula Mam, (1881) 4 
AIL 07. See Bishen Das v. Ram 
hhaya, (1915) P. R. No. 106 of 1015 
(Civil). 

® Mamanamma v- Appaktnarasayya, 
p081) 55 Mad. 346. In Bombay a 
judgment of a civil Court dismissing 
a suit to recover moneys was held re- 
levant in a prosecution for criminal 


breach of trust for some of the items 
covered by the civil suit : Markur, (1014) 
41 Bom. 1, 18 Bom. L. R. 185. 

® TrailoJcyanath Das v. Emperor^ 
(1031) 50 Cal. 136. 

* Maung Po Nwe v. Ma Pwa Chom» 
110401 Ran. 168. 

» B, N. Kaskyap v. The Crown, [1044] 
Lah. 408, F,B. 
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COMMENT. — ^This section consists of two parts. The first part makes the 
final judgment, order or decree of a competent Court in the exercise of probalCy 
matrimonial, admiralty or insolvency jurisdiction relevant : the second part makes 
the judgments conclusive proof in certain matters. 

The section deals with what are usually called judgments in rem, i.e. judgments 
which are conclusive not only against the pfp.rties to them but also against all the 
world. “A judgment in rem has been defined to be ‘an adjudication pronounced, 
as its name indeed denotes, upon the status of some particular subject-matter, by a 
tribunal having competent authority for that purpose’ “This rule appears 
to rest, partly, upon the ground that. ... every one who can possibly be affected 
by the decision is entitled, if he think fit, to appear and assert his own rights, by 
becoming an actual party to the proceedings ; partly, upon the ground that judg- 
ments m rem not merely declare the status of the subject-matter adjudicated upon, 
but; ipso facto, render it such as they declare it to be ; and, partly, if not principally, 
upon the broad ground of public policy, it being essential to the peace of society, 
that the social relations of every member of the community should not be left doubt- 
ful, but that, after having been clearly defined by one solemn adjudication, they 
should conclusively be set at rest.”® A judgment in rem can only be impeached if 
it can be shown — 

(1) that the Court had no jurisdiction ; or 

(2) that the judgment was obtained by fraud or collusion ; or 

(3) that it was not given on the merits ; or 

(4) that it was not final, e,g., interlocutory. 

There is no distinction between a judgment in rem and a judgment in pet* 
sonam, excepting that in the one the point adjudicated upon, which is always as 
to the status of the res, is conclusive against all the world as to that status, whereas 
in the other the point is only conclusive between parties and privies. The term 
‘privy’ means a partaker who is not a party. ^ A judgment in personam is the 
ordinary judgment between parties in cases of contract, tort, or crime. It is no 
proof of the truth either of the decision or of its grounds as between strangers, 
or a party and a stranger. 

A judgment is condusiye only as regards status but not as regards the 

ground on which it is based. ^ 

Under this section a judgment, order or decree, given by a competent Court 
in the exercise of (1) probate, (2) matrimonial, (3) admiralty, or (4) insolvency 
Jurisdiction, will be conclusive proof as to the legal character conferred on, or taken 
away from, any person or to which any person is declared to be entitled. 

1. ‘Competent*, Oourt’. — ^The word ‘Court’ is not limited to Courts in 
British India. The expression ‘competent Court’ means the Court of any country 
which is competent to pass such judgment as is referred to in this section, that 
is to say, a judgment in rem^ No Court can pronounce a judgment in rem binding 
outside the State in which the Court exercises jurisdiction unless such Judgment 
affects either a thing situate, or a person domiciled, within such State. Thus a 
judgment of the Supreme Court of His Britannic Majesty at Alexandria as to the 
validity or otherwise of a will made by a person domiciled at Aden is binding on the 
parties so far as the properties in Egypt are concerned ; but it has no effect as a 

1 Taylor, 12th edn., s. 1674, p. 1050. « D, G. Sakasrabtidke v. Kilachand 

® Ibid., s. 1676, p, 1054. Deoc/irmd & Co., [1047] Nag. 85. 

® Ahsan j&ussain v. Maina, [1038] ® Messa v. Messa, (1088) 40 Bom. 

Nagi 4S1* ^ . L. B. 571, [1088] Bom. 520. 
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judgment in rent in respect of assets outside Egypt.^ 

( 1 ) Probate jurisdlction,-“The g rant of prob ate under the |i|jpan Succession 
Act (XXX;XX of 1025) is qonclusive^^^proof^^^^^ 

genutacness of the will admitted to ,p.rph|i:^,. The ebnclusiveiiess of the probate 
re&te upon the' declared will of the Legislature as expressed in ss, 227 and 273 of 
the Indian Succession Act, 1925. The grant of probate is the method which the 
law specially provides for establishing a will. 

The section is not applicable to the judgment of the Probate Court refusing 
probate.® A judgment of a Court of Probate is conclusive proof that the person 
to whom letters or probate have been granted has been clothed with the powers 
and the responsibilities of the deceased and of nothing else, and a question of status 
decided by a Court of Probate can be raised again.® 

(2) Matrimonial jurisdiction. — ^This jurisdiction is conferred on Courts by 
the following Acts 

(a) The Indian Divorce Act (IV of 1869) relating to the divorce of persons 
professing the Christian religion. 

(b) The Farsi Marriage and Divorce Act (III of 1936) relating to marriage 
and divorce among the Parsis. 

(c) The Native Converts’ Marriage Dissolution Act (XXI of 1866). ^ 

{d) The Indian Christian Marriage Act (XV of 1872). ^ 

(e) Act relating to marriage between persons not professing tiie Christian, 

Jewish, Hindu, Muhammadan, Parsi, Buddhist, Sikh or Jain religion (Act III of 
1872). 

A judgment of a Matrimonial Court decreeing divorce or nullity of marriage 
is binding as. to. conc|mrdrr''1f'"^^^ 

persons that the parties have been divorced and that they are no longer husband 
and wife. But a judgment in a suit for restitution of conjugal rights is Jjurely a 
private, OTLJbetween two persons, and such a judgment is not a judgmentl'wTm 
within the meaning of this section. ^ 

(3) Admiralty Jurisdiction. — ^Admiralty jurisdiction is conferred on several 
High Courts by Letters Patent. It is also conferred on laofussil Courts by 12 
& 13 Vic. c. 88. The decision of a Prize Court is conclusive upon all the world. 
A judgment delivered in an ordinary suit in an Admiralty Court is not a judgment 
in rem binding strangers. 

(4) Insolvency jurisdiction. — ^The jurisdiction is conferred on the High 
Courts by the Presidency-towns Insolvency Act (HI of 19^) and on mofussil Courts- 
by the Provincial Insolvency Act (V of 1920), Orders pj^^sed in insolvency bind 
strangers as well. 

A creditor who has unsuccessfully opposed Ills debtors’ application in the 
Bombay High Court to be declared an insolvent, on the ground, mier alia, that 
he had made fraudulent transfers of property, is bound by the decision of that 
Court and cannot in a subsequent suit filed in the Punjab raise the plea that the 
transfer of the property was fraudulent and void, notwithstanding that the property 
concerned is situate in that province.® 

1 Messa v. Messa, (1938) 40 Bom, Mali Muthu iSermy v, King-Emperor,. 
L. E. 571, [1938] Bom. 529. (1926) 4 Han. 251. 

® Kalyamhand v. Sitabai, (1918) ^ Ma Po KMn v. Ma Shin, (1988) 

16 Bom. L. E* 5, 88 Bom. f.b, ,11 Ean, 198. 

® Mi Ngme zm v. Mi Shme Taik, ® ■ Ikm Kdruin v. Dwwa JOaL 
(1910) 1 U. B. E, (1910-18) 61, 68; 3P* B. Mo. 55 of 19X2 (Civg). 

L. |S,—8. 
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The Madras High Court has m a full bench case held that the judgment of 
Court exercising insolvency jurisdiction, admitting proof of an alleged debt of 
n creditor and declaring him to be a creditor in the insolvency, is not a judgment 
in tern since it neither confers upon nor takes away from him any ‘legal character,’ 
®or declares him ‘to be entitled to any specific tiling, not as against any specified 
;^erson but absolutely,’ within the meaning of this section.^ 

CASES. — ^The executors named in a will, executed in the mofussil, applied 
for probate of the will. The Court refused probate on the ground that the testator 
was not at the time of a sound disposing mind. The testator’s widow filed a regular 
•suit against the defendants, as executors de son tort^ to recover possession of the 
testator’s property. The defendants again set up the will and claimed to be invested 
under it with all the legal character of executors. It was held that this section was 
act applicable to the judgment of the Probate Court, for the finding of the Court 
that an attempted proof had failed was not a judgment such as was contemplated 
in this section. The only kind of negative judgment which was contemplated was 
that which expressly took away from a person the legal character which had up 
to that time subsisted.® 

Judgment based on compromise. — previous judgment passed on a com- 
promise is not a judgment in rem within the meaning of this section and is therefore 
no bar to a subsequent suit,® 

42. Judgments, orders or decrees other than those mentioned in 
Relevancy and effect section 41 are relevant if they relate to matters of a 
or iecrS^*other^*5S nature relevant to the enquiry ; but such 

SoseTSioned in Judgments, orders or decrees are not conclusive 
proof of that which they state. 

innUSTKATIOH. 

A sues B for trespass on his land. B alleges the existence of a public right 
<>f way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C 
‘for a trespass on the same land, in which C alleged the existence of the same right 
•of way, is relevant, but it is not conclusive proof that the right of way exists . 

COMMENT, — Principle, — ^Under this section judgments relating to matters 
•of a public nature are declared relevant, whether between the same parties or not. 
It also forms an exception to the general rule that no one shall be aifected or pre- 
judiced by judgments to,, which he is not a party or privy. The exception just 
stated is allowed in favour of verdicts, judgments, and other adjudications upon 
subjects of a ptd}Hc ncdure, such as customs, prescriptions, tolls, boundaries between 
parishes, counties, or manors, rights of ferry, liabilities to repair roads, or sea-walls, 
moduses, and the like,, In all cases of this nature, as evidence of reputation will be 
admissible, adjudications — ^which for this purpose are regarded as a species of 
reputation — ^will also be received, and this, too, whether the parties in the second 
suit be those who litigated the first, or be utter strangers. The effect, however, 
of the adjudication, when admitted, will so far vary that, if the parties be the same 
in both suits, 

the second suit bfeatr gpfigrs tq^ the parties in the first, the judgment, though admis- 

^ An Advocate, (1931) 54 Mad, 601, » Rahmat Alt Khan (Pir) v. Mm- 

F.B. sammatBabu Zuhra, (1911) P. R. No. 14 

» Kalyanchand v. Sitabai, (1918) of 1912 (Civil). 
m Bom. E. H. 5, 38 Bom. 309, f.b. 







sible, wUl not be conclusive.^ Under this section the decrees of competent Courts 
are good CV^idehce in of public interest, such as the existence of a custom of 

succession in a particular community,* or of a custom under which a tenure is held.® 
A judgment in a criminal case is not a matter of a public nature and is not admissible 
in evidence in civil proceedings under this section.* A coroner’s inquisition is 
not relevant under any of the provisions of this Act, and is therefore inadmissible 
in evidence. It is not a judgment, nor can it be treated as an opinion.® 

Section 40 admits as evidence all judgments inter partes which would operate 
as res judicata in a second suit. Section 41 admits judgments in rem as evidence 
in ail subsequent suits where the existence of the right is in issue, whether between 
the same parties or not. And this section admits all judgments not as res judicata, 
but as evidence, although they may not be between the same parties, provided 
they relate to matters of public nature relevant to the enquiry.® 

Whether judgments, orders or decrees, of a Court are transactions within 
the meaning of s* 13 has been much disputed. A Court’s adjudication is obviously 
not a transaction, and that part of the written judgment which describes the litigation 
may be admissible to prove the transaction under s. 35. 

43. Judgments, orders or decrees, other than those mentioned in 
sections 40, 41 and 42, are irrelevant, unless the 

othe^M ‘those men": existCJOCe 

*° ip issufi^.ca: i s relevaj it under some other prov ision of 
’ ■ thM.,Act. - 

ILLUSTIIATIONS. 

(a) A and B separately sue C for a libel which reflects upon each of them. 
C in each case says that the matter alleged to be libellous is true, and the circumstan- 
ces are such that it is probably true in each ease, or in neither. 

A obtains a decree against C for damages on the ground that C failed to make 
out his justification. The fact is irrelevant as between B and C. 

(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. 
C says that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his conviction. 
As between A and C, the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against B. C, B’s 
son, murders A in consequence. 

The^^istgpiieotll]^ is rele yapt a,-^^ showing mqtiye fo r a erim ^, 

(e) "'“a is charged with iheli;"*i!l6[' wEi having been previousIpconvicted'’of theft. 
The previous conviction is relevant as a fact in issue. 

(/) A is tried for the murder of B. The fact that B prosecuted A for libel 
and that A was convicted and sentenced is relevant under section 8 as showing 
the motive for the fact in issue. 

^ Taylor, 12th Edn., s. 1683, p. 1058. (1015) P. R. No, 106 of 1015 (Civn). 

* Bai Baiji v. Bai Santok, (1804) * Emperor v. Bhagwandas Tulsidas 

m Bom. 53. . , (No. 2), (1045) 47 Bom. L. E. 907. ' 

® BalgliskY*GimifJ^TBm$ainf(lBM) ♦ Gujju Lull y, Eaiteh JLalL (1880) 
23 Cal. 427. ■ 0 Cal. 171, y.B. 

^ Bishen X>m- v. Bam Ldbimyaf 


116 


THE LAW OF EVIDENCE. 


[chap. II, 


COMMENT. — Principle. — ^The section declares that judgments, orders and 
decrees, other than those mentioned in ss. 40, 41 and 42, are of themselves irrelevant, 
that is, in the sense that they can have any such effect or operation as mentioned 
in those recited sections, giia judgments, orders and decrees, but it must not be 
taken to make them absolutely inadmissible when they are the best evidence of 
something that may be proved aliunde^ A judgment is generally speaking admis- 
sible to show its date and its legal consequences. ^ So far as regards the truth of 
the matter decided, a judgment is not admissible evidence against one who is a 
stranger to the suit.® 

To have the effect of res judicata, a judgment inter partes alone can be admitted 
in evidence, but for other purposes where judgments are sought to be used to show 
the conduct of the parties, or show particular instances of the exercise of a right, 
or admissions made by ancestors, or how the property was dealt with previously, 
they may be used under s. 11 or IB as exceptions recognised under this section, 
as relevant evidence. That is to say> their existence, though not their correctness, 
might be proved. Except where they are judgments in rem, or where they relate 
to public matters, judgments not inter partes have been always held to foe not res 
judicata, but they cannot be wholly excluded for other purposes in so far as they 
explain the nature of possession, or throw light on the motives or conduct of parties 
or identify property.* 

Scope. — This section expressly contemplates cases in which judgments would 
be admissible imder other sections of the Act, which are not admissible under s. 40 
41 or 42. The cases contemplated by this section are those where a judgment is 
used not as res judicata, or as evidence more or less binding upon an opponent by 
reason of the adjudication which it contains. But the cases referred to in this section 
are such as the section itself illustrates, viz., when the fact of any particular judgment 
having been given is a matter to be proved in the case. As for instance, if A sued 
I B for slander, in sajdng that he had been convicted of forgery, and B justified upon 
I the ground that the^lleged slander was true, the conviction of A for forgery would 
be a fact to be proved by B like any other fact in the case, and quite irrespective of 
i whether A had been actually guilty of the forgery or not. This would be one of the 
I many cases alluded to in this section.^ 

* Judgments admissible only under this section and s. 18 must be restricted 
to n yvingt hsLla:;^^ or the instance meant by the sectipn.®^^ A judgrn^nfliot 
in^T^rtes holding that a paftitumoFT cert^ estate w^ proved is only admissible 
under the provisions of sections 18 and 48 of the Evidence Act as establishing a 
particular transaction in which the partibiiity of the estate was asserted and recog- 
nised.’' 

Admissibility of judgments in civil and criminal matters. — ^A judgment 
in a criminal case cannot be received in a civil action to establish the truth of the 
facts upon which it is rendered, and a judgment in a civil action cannot be given 


^ The Collector of Gorakhpur v. pa- 
lakdhari Singh, (1889) 12 AH. 1, f.b. 

® Trailokyanatk I>as v. Emperor, 
(1981) 59 Cal. ; 'Raglmnath Singh 
V. King-Emperor, (1985) 15 Pat. 886. 

® The Natal Land & Company v. 
Good, (1868) L, K. 2 P. C. 121, 188; 
Maroti V. Jagannathdas, [1940] Nag. 699. 

* Lakskman v. Amrit, (3000) 24 
Bom. 691, 598, 699, 2 Bom. L. E. 886. 


® Gujju Lall V. Fatfeh Lull, (1880) 
6 Cal. 173, 3 92, f.b. See Secretary of 
Slate V. Syed Ahmad Eadsha, (1921) 
44 Mad. 778, f.b. ; Indar Singh v. 
Fateh Singh, (1920) 1 Lah. 540. 

® Mahatnad v. f-Iusan, (1906) 9 
Bom. L. R. 65, 81 Bom. 148. 

’ Shamdas v. Gurmukhsingli, [1045] 
Ear. 40. 
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in evidence for such a purpose in a criminal prosecution A Technically, it is inadmis- 
sible as it is not between the same parties, the parties in the prosecution being 
the King-Emperor on the one hand, and the accused on the other, and in the civil 
suit the accused and some third party ; but the substantial ground is that the 
Issues in a civil and criminal proceeding are not identical and the burden of proof 
rests in each case on different shoulders.® 

1. ‘Or is relevant under some other provisions of this Act’.—These 
words clearly show that there are other provisions in this Act, under which the 
existence of judgments not inter paries are relevant ; for instance, under ss. 8, 11, 
13, 14 and s. 54, Explanation (2), judgments not inter partes are relevant.® Illustra- 
tions (d), {e) and (/) explain the meaning of the last words of this section and are 
examples of judgments being relevant otherwise than imder ss. 40, 41 and 42. 

A judgment not inter partes is admissible in evidence, quantum vakat^ if its 
existence is a relevant fact.* 

CASE. — In deciding a suit for damages arising from a malicious prosecution, 
the Judge treated the judgment of the Magistrate and evidence given before the 
Magistrate, in the prosecution complained of, as evidence in the case. And looking 
at the judgment of the Magistrate as being a record of the facts found, the Judge 
came to the conclusion that the plaintiff was not present at the time when the 
alleged offence was committed ; and decreed the plaintiff’s claim. It was held 
that it was not permissible to the Judge to utilize the judgment of the Magistrate 
in the way he did ; and that this section or s. 13 or s, 11 did not apply to the case.® 

44. Any party to a suit or other proceeding may show that any 
judgment, order or decree which is relevant under 
Fraud or collusion in sectioii 40, 41 or 42, and which has been proved by 
adverse party/ was delivered by a Court not 
may be proved. Competent to deliver it,® or was obtained by fraud 
or collusion.^ I 

COMMENT. — Principle.— A party to a suit or other proceeding may show 
that a judgment, order, or decree, which is relevant under s. 40, that is, which 
would, as a judgment inter partes, operate as res judicata, or which is relevant 
under s. 41, that is, which is evidence as a* judgment in rem, or which is relevant 
under s. 42, that is, which is evidence as a judgment relating to a public matter, 
and which is proved by the adverse party, was passed by a Court, which had no 
Jurisdiction to pass it or was obtained by fraud or collusion.® It is not necessary 
for the party against whom such judgment, order or decree is sought to be used 
to bring a separate suit to have it set aside, but it is open to such party in the same 
suit in which such judgment, order or decree is sought to be used against him, to 
show, if such be the case, that the judgment, order or decree relied upon by the 
other side was delivered by a Court not competent to deliver it, or was obtained 
by fraud or collusion. ^ 

^ Baj Kumari Debi v. Mama Sundari ® Guldbckand v* Chunilal, (1907) 9 
Bdn, (1896) 23 Cal. 610, 613 ; Bam Lai Bom. L. R. 1134. 

Y. Tula Bam, (ISSl) 4 AIL m. « Bajib Panda, v. Lakhan Sendh 

» Gogun Chunder Ghose v. The Mahapaira, (1899) 27 Cai. 11, 20. 

.Empress, (1880) 6 Cal. 247, 248. ’ Banm Lai v, Dhapo, (1902) 24 

® See Wazir v. Qmen-Empress, All. 242 ; Bajib Panda v. Lakhan Se‘kdh 

(1895) P. E. No. 7 of 1895 (Cr.). (1899) 27 Cab 11, 20 s Bkag- 

* Bahui Shamsunder Kuer v. Bam- wandm Narandas v. Patel w Co., (1939) 

kheUman Bah, (1929) 8 Pat. 788. 42 Bom. L. E. 281, [1941] Bom* 403. 
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The section lays down not only a rule of law relating to evidence, but also a 
rule of procedure. There are many sections of this Act, such as ss. 66-73, ISO, 
135, 136 and 150, which relate more or less to matters of procedure. 

The right of a party to set aside by a suit a judgment or decree on the ground 
of fraud, exists independently of the provisions of this Act.^ 

The Allahabad High Court has held that this section does not prevent a minor 
from adducing evidence of negligence of his guardian, if he has a substantive right 
to prove such negligence and thereby to avoid the judgment. It does not enuipemte 
and exhajist. the ground^, upon^ or OTdor hW be attacked.^ Similarly, 

tlSrtT^utta High Court has held that a decree against a minor can be set aside in a 
subsequent suit by him if the decree was passed against the minor as a result of gross 
and culpable negligence of the next friend or guardian-ad-h*iem.® The Madias^ 
and the Patna® High Courts are of the same view. A full bench of the Bombay 
High Court has held that gross negligence, apart from fraud or collusion, on the 
part of the next friend or guardian-ad-h7em, does not afford the basis of a suit to 
set aside a decree obtained against a minor.® 

English law. — In England a party to a suit would not be allowed to defeat 
a judgment by showing thlt,'lh obtaining it, ^h^ had practised an imposition upon 
the Court. Under this Act, however, there is lid such restriction. This section 
permits any party to a suit or other proceeding to show that a judgment was obtained 
by fraud or collusion. The words ^^an y party tm j^.^ife^4^iuQther proceeding” are 
'wide enough to incIu<j^othii!rimm®eet 4 in4. l ^ " 

1, ‘ITOich has been proved by the adverse party’. — ^The judgment or 
decree which the section allows a party to impeach on the groimd of fraud must be 
one which has been proved by the adverse party. 

2. ‘Delivered by a Court not competent to deliver it’. — ^Every species 
of judgment will be rendered inadmissible in evidence on proof given that the Court 
which pronounced it has no jurisdiction. 

The “competency” of a Court and its “jurisdiction” are synonymous terms. 
They mean the right of a Court to adjudicate in a given matter. They do not 
mean, in a case where that right exists, the coming to a correct conclusion upon 
hny question of law or fact arising in that matter.’ The words “not competent” 
refer to a Court acting without jurisdiction.® Either party or a stranger against 
whom a previous judgment is used in a subsequent suit may impeach it on the 
ground of want of jurisdiction. 

3 ‘Obtained by fraud or collusion’. — ^This section allows a party to prove 
fraud or collusion in order to avoid a judgment or order,® The section is not ap- 
plicable in cases of gross negligence.^® The fraud contemplated in this section 

1 Venkatappa Naiek v. SMa Naick^ ® Krishmdas Padmanabhrao v. 

(1905) 29 Mad. 179. Vithoba Annappa, [1939] Bom, 340, 

2 Siraj Futma v. Mahmud AH, (1938) 41 Bom. L. R. 59, r.B. 

(1932) 54 All. 646, p.B. ’ Sardarmal v, Aranvayal Sdbha- 

® Mahesh Chandra Bajan v. Manin- pcdhy, (1896) 21 Bom. 205. 
dra Nath Das, [1941] 1 Cal, 477. ® Ketlilamma v. Kelappan, (1887) 

^ Funiiayyah y. Viranna, (1921) 12 Mad. 228. 

45 Mad. 425. ® Siraj Fatma v. Mahmud AU, 

® Kumar Ganganand Singh v. Ma- (1932) 54 All. 646, f.e. 
haraja Sir Bameshiwar Singh Bahadur, Venkata Seshayya v. Kotimara 

(1927) 0 Pat. 388; Mathura Singh Bao, (1936) 39 Bom. L, B, 317, 64 
V. Bam Budra Prasad Sinha, (1935) I. A. 17, [1937] Mad. 263. 

14 Pat. 824. 
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must be a fraud practised on the Court itself. ‘Fraud’ is an extremely collar 
tera! act which vitiates the most solemn proceedings of Courts of Justice.^ The 
term ‘fraud’ is defined in s. 17 of the Indian Contract Act. There must be actual 
or positive fraud, that is, there must be an intention to cheat or deceive anothe® 
person to his injury, 

‘Collusion’ means an agreement or compact between two or more persons* 
to do some act in order to prejudice a third person, or for some improper purpose* 
It may be of two kinds : (1) when the facts put forward as the foimdation of the 
sentence of the Court do not exist ; (2) when they exist, but have been corruptly 
preconcerted for the express purpose of obtaining the sentence.^ 

A judgment or decree obtained by fraud upon a Court does not bind sucfe 
Court or any other, and its nullity upon this ground, though it has not been set. 
aside or reversed, may be alleged in a collateral proceeding. ^ In applying thi& 
rule it matters not w^hether the impeached judgment has been pronounced by an 
inferior tribunal or by the highest Court of Judicature in the realm ; in all cases 
It Is alike competent for every Court, whether superior or inferior, to treat as a nullity 
any judgment which can be clearly shown to have been obtained by manifest fraud. ♦ 
A Court of inferior jurisdiction is competent to declare a decree of a superior Court 
to be a nullity on the ground of fraud, if otherwise it has jurisdiction to entertain 
.■,;.the"suit.® ■ 

It is always competent to any Court to vacate any judgment or order, if it 
be proved that such Judgment or order was obtained by manifest fraud*® “The 
principle upon which these decisions rest is that •where a decree has been obtained 
by a fraud practised upon the other side by which he was prevented from placing 
his case before the tribunal which was called upon to adjudicate upon it in the 
way most to his advantage, the decree is not binding upon him, and that the decree 
may be set aside by a Court of Justice in a separate suit and not only by an appli- 
cation made in the suit in which the decree was passed to the Court by which it 
•was passed, but I am not aware that it has ever been suggested in any decided case 
and in my opinion it is not the law that because a person against whom a decree* 
has been passed alleges that it is wrong and that it was obtained by perjury com- 
mitted by, or at the instance of, the other party, which is of course fraud of the 
worst kind, that he can obtain a rehearing of the questions in dispute in a fresh 
action by merely changing the form in which he places it before the Court, and 
alleging in his plaint that the first decree was obtained by the perjury of the person 
In whose favour it was given. To so hold would be to ; allow defeated litigants to 
avoid the operation, not only of the law which regulates appeals, but that of that 
which relates to res judicata as well”.’ 

A distinction exists between those cases in which the fraud is only attempted 
but not carried into effect and those in which it has actually been carried into effect. 
In the former case a party attempting to commit fraud is not precluded from malr^ 
taining an action to set aside the fraudulent transaction ; but in the latter case he 

^ Meadows v. Duchess of Kingston^ Maiti, (1900) 11 C. W. N. 579* 

(1775) 2 Amb. 750. « Paranjpe v. Kunade, (1882) e 

® Wharton, 14th Edn., p. 212. Bom. 148, 150 ;Bhikaji *v. Balmnty 

® The Queen v. Saddler" s Company^ (1927) 29 Bom. E. R* 1040, 

(1808) 10 H. Is. C. 404, 431. ^ Per Petheram, C.J., in Motoied' 

^ Nistarini Dassi v. Nundo JmU Golab v. Mahomed SuHiman, (18M) 
Bose, (1899) 26 Cal. 891, 908. ^ 21 Cal* 012, 019* 

® Sarthakram Maiti v. Nundo Bam 
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is not allowed to take advantage of his own wrong and is precluded from maintain- 
ing an action to set aside the fraudulent transaction actually carried into eftectA 

Where both parties to a suit practise ‘ fraud on Court and obtain a collusive 
decree, it is not open to either of them to impeach the judgment of the Court on the 
ground that it was coUusively procured.^ 

Opinions of thied Persons when relevant. 

45. When the Court has to form an opinion upon a point of foreign 
law, or of science, or art, or as to identity of hand- 
Opinions of experts, writing or finger impressions, the opinions upon that 
point of persons specially skilled in such foreign law,^ 
science or art,^ or in questions as to identity of handwriting^ or finger 
impressions are relevant facts. 

Such persons are called experts, 

ILLUSTBATIONS. 

(«) The question is, wdiether the death of A was caused by poison. 

The opinioti of Exports as to the symptoms produced by the poison by which 
A is supposed to have died, are relevant. 

(b) The question is, whether A, at the time of doing a certain act, was, by 
reason of imsoundness of mind, incapable of knowing the nature of the act, or that 
he was doing what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited 
by A commonly show unsoundness of mind, and whether such unsoundness of 
mind usually renders persons incapable of knowing the nature of the acts which 
they do, or of knowing that what they do is cither wrong or contrary to law, are 
relevant. 

(c) The question is, whether a certain document was written by A. An- 
other document is prodiiced which is proved or admitted to have been written by 
A. 

The opinions of experts on the question whether the two documents were 
written by the same person or by different persons, are relevant. 

COMMENT. — ^This section is an exception to the rule as regards the exclu- 
sion of opinion evidence. Opinions of experts are relevant upon a point of (a) 
foreign law, (b) science, (c) art, (d) identity of handwriting, and (e) finger impressions. 

Principle. — It is ** a general rule that the opinion of %vitnesses possessing pe- 
culiar skill is admissible, whenever the subject-matter of enquiry is such that 
inexperienced persons are unlikely to prove capable of forming a correct judgment 
upon it without such assistance. In other words, this is so when it so far partakes 
of the character of a science or art as to require a course of previous habit or study 
to obtain a competent knowledge of its nature”.® The opinions of skilled witnesses 
cannot be received when the inquiry relates to a subject which does not require 
any peculiar habits or course of study to qualify a man to understand it,* e.g. 

^ See Goberdkan Singh v. RUu Ecy^ (1805) 23 Cal. 460. 

(1896) 23 Cal. 062 ; Banka Behary ® Skripad Gauda Venkan Gouda v. 

Bass V. Raj Kumar Doss, (1809) 2T Govind Gouda Narayan Gouda, (1040) 
Cal, 231 ; Gwmda Kuar v. IMa Kishun 42 Bom. L. R. 1 185, [1041] Bom. 160. 
Brmad, (1000) 28 Cal. 370 ; Monapa ^ Taylor, 12th Edn,, s. 1418, p. 002. 

V. Narsapa, (1808) 23 Bom. 406 ; " * Ibid., s. 1410, p. 002. 

Ball MUra v. Amarendra Nath BoSf 


SEC. 45.] 


OF THE RELEVANCY OF FACTS. 


121 


similarity of fraudulent trademark.^ 

An ‘expert’ witness is one who has devoted time and study to a special branch 
of learning, and thus is specially skilled on those points on which he is asked to state 
his opinion. His evidence on such points is admissible to enable the tribunal 
to eome to a satislactory conclusion.^ The opinion of an expert must be given orally 
and a mere report or certificate by him is not evidence.^ All persons wdio practise 
a business or profession which requires them to possess a certain Imowledge of the 
matter in hand are experts, so far as expertness is required. It is the duty of the 
Judge to decide whether the skill of any person in the matter on which evidence of 
his opinion is offered is sufficient to entitle him to be considered as an expert. 
The Court is bound to defer to the opinion of an expert where skill and experience 
alone render a person a competent judge. In the case of an expert witness there 
exists the tendency to suport the view which is favourable to the side which employs 
him so that it is difficult to get from him an independent opinion. 

The evidence of an expert does not require to be corroborated before it can be 
acted upon. The question as to how much reliance a Court would be entitled to 
place on a witness depends on the facts and the circumstances of that particular 
ease.* ■ " ■ ■ ' . 

1. ‘Foreign law*. — Foreign law is law which is not in force in British 
India, Expert evidence cannot be admitted where a particular law is the law of the 
land. “The Shiah law on marriage is the law of the land and is in force in British 
India, It can by no means be called foreign law, nor is such law a science or art 
within the meaning of that section [s. 45]. It is the duty of Courts themselves to 
interpret the law of the land and apply it and not to depend on the opinion of wit- 
nesses howsoever learned they may be. It would be dangerous to delegate their 
duty to witnesses produced by either party. Foreign law, on the other hand, is 
a question of fact with wlxich Courts in British India are not supposed to be con- 
versant. Opinions of experts on foreign law are, therefore, allowed to be admitted”.* 

2. ‘Science or art*. — These words include ail subjects on which a course 
of special study or experience is necessary to the formation of an opinion.® “Art, 
in its legal significance, embraces every operation of human intelligence, whereby 
something is produced outside of nature ,* and the term ‘science’ includes all human 
knowledge which has been generalised and systematised, and has obtained method, 
relations and the forms of law”.^ 

The study of certain customs and manners of tribes and castes of the areas occu- 
pied by them and of other connected matters comes within the meaning of “science 
or art” in this section* The words “science or art” are to foe broadly construed, the 
term “science” not being limited to the higher sciences and the term “art” not being 
limited to fme art but having its original sense of handicraft, trade, profession and 
skill in work, which, with the advance of culture, has been carried beyond the sphere 
of common pursuits of life into that of “artistic” and “scientific action.” The tests 
which may be applied in determining whether a particular question is one of scientific 
nature and consequently whether skilled witnesses may pass their opinions upon it 
are ; Is the subject matterjof enquiry such that inexperienced men are unlikely to 

^ Swadeshi Mills Company, Limited S05. 

V. Juggi Lal^ Kamlapat CoUoti Mills * Aziz Bam v. Muhammad Ibrahim 
Company, Limited, (1020) 49 Ail, 92. Bmain, (1923) 47 All. 823, 835. 

» Powell, 10th Bdn., 30. « Stephen’s Big., 12th Bdn. (1046), 

® Bemmcd MtJsMUar v. Smjdh Indian. -40. 

Mailwayi Co., Ltd,, [1937] Had. 704. ^ 1 Per Davis,' J., in Atekimn etc, 

* Lmharam v. €rmm^ [1944] Kar. ■ v. If- 15 €t. of Claims, 140, 
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prove capable of forming a correct judgment upon it without the assistance of ex- 
perts ; that is, does it so far partake of the character of a science or art as to require 
a course of previous habit or study in order to obtain a competent knowledge of its 
nature. Books dealing with customs and manners of different castes and tribes are 
admissible in evidence to prove them.* 

Where experts are called to pronounce their opinions on scientific questions, 
they may refresh their memory by referring to professional treatises. 

Finger-prints. — ^The reason as well as opinion given by a finger-print expert 
as to the identity of a palm impression are admissible in evidence.® The evidence 
given by a finger-print expert need not necessarily be corroborated ; but the Court 
must satisfy itself as to the value of the evidence of the expert in the same way as 
it must satisfy itself of the value of other evidence.® 

Foot-prints. — ^Though the science of foot-prints has not progressed very far, 
evidence of similarity of the impressions of the foot, shod or unshod, is admitted 
as circumstantial evidence.’* 

Age. — doctor’s opinion as to age of a person based on his or her height, 
weight and teeth, does not amount to legal proof of the age of that person.® 

3. ‘Handwriting’, — It is necessary for the admission of the evidence of a 
handwriting expert, that the writing with which the comparison is made should 
be admitted or proved beyond doubt to be that of the person alleged, and that 
the comparison should be made in open Court in the presence of such person.® 
The opinion of an expert that certain documents have been typewritten on the 
same machine is not admissible under this section which, as it stands, does not 
cover such expert opinion. The Court may ask the witness to explain points in 
favour of his view, but must come to its own conclusion and not treat such opinion 
as expert opinion relevant by itself.^ 

If cross-examining counsel, after putting a paper into the hands of a witness, 
merely asks him some question as to its general nature or identity, his adversary 
will have no right to see the document, hut, if the paper be used to refresh the 
memory of the witness, or if any questions be put respecting its contents, or as 
to the handwriting in which it is written, a sight of the document may then be de- 
manded by the opposite counsel.® 

46. F^cts, not otherwise relevant, are relevant if they support or 
f&pts bearing upon inconsistent with the opinions of experts, when 
opinions of experts. guch Opinions are relevant. 

IIXtJSTEATIONS. 

(a) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited 
certain symptoms which experts affirm or deny to be the symptoms of that poison. 
Is relevant. 


* Mahadeo v. Vyankammabait [1947] 
Nag. rSl. 

® Emperor v, Bdbulal Behari^ 
(1928) 80 Bom. L. K. 321, 52 Bom. 223. 

® Emperor v. Eakir Mahomed^ 
(1935) 38 Bom. L. R. 160, 60 Bom. 
187, differing from Jassu Bam y. The 
Cramnr (1923) 4 Lah. 246. 

® Mylmam% In re, [1938] Mad. 262 ; 


Sidik V. Crown, [1941] Kar. 525. 

® Emperor v. Qudrat^ [1939] All. 871. 
* Suresh Chandra Sanyal v. Emperor, 
(1912) 39 Cal. 606. 

’ Emperor v. Jhabwala, (1933) 55 
All. 1040. 

« Taylor, 12th Edn., s. 1452, p. 925 ; 
Jarat Kumari Da$si v. Bissessur Ihdtp 
(1911) 39 CaL 245. 
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(b) The question is, whether an obstruction to a harbour is caused by a cer- 

tain sea-walL 

The fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. 

COMMENT. — Principle. — ^The opinion of an expert is open to corroboration 
or rebuttal. The illustrations indicate that for this purpose res inf er alios actah 
receivable. 

An exception to the general rule, which lays down that evidence of collateral 
facts cannot foe received, arises “where the question is a matter of science^ and where 
the facts proved, though not directly in issue, tend to illustrate the opinions o^^ 
scientific witnesses. Thus, where the point in dispute was, whether a sea-wall 
had caused the choking up of a harbour, and engineers were called to give their 
opinions as to the effect of the wall, proof that other harbours on the same coast, 
where there were no embankments, had begun to be choked about the same time 
as the harbour in question, was admitted, as such evidence served to elucidate 
the reasoning of the skilled witnesses. 1 

47. When the Court has to form an opinion as to the person by 
whom any document was written or signed, the 
Opinion as to hand- Opinion of any person acquainted with the hand- 
writing when relevant, writing of the pcrson by whom it is supposed to be 
written or signed that it was or was not written or 
signed by that person, is a relevant fact. 

Explanation - — person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or when 
he has received documents purporting^ to be written by that person in 
answer to documents written by himself or under his authority and 
addressed to that person, or when, in the ordinary course of business, 
documents purporting to be written by that person have been habitually^ 
submitted to him. 

II.r.tnSTBATION. 

The question is, whether a given letter is in the handwriting of A, a merchant 
in London. 

B is a merchant in Calcutta, who has written letters addressed to A and re- 
ceived letters purporting to be written by him. C is B’s clerk, whose duty it was 
to examine and file B’s correspondence* I) is B’s broker, to whom B habitually 
submitted the letters purporting to be written by A for the purpose of advising 
with him thereon. 

The opinions of B, C and D on the question whether the letter is in the hand- 
writing of A are relevant, though neither B, C or I) ever saw A write. 

COMMENT. — Principle. — ^When the Court has to form an opinion as to- 
the handwriting of any person, the opinion of the person acquainted with the hand- 
writing of such person is admissible in evidence. This section indicates one of the 
methods of proving handwriting. The handwriting of a person may be proved 
in the following ways : — 

(1) By the evidence of the writer himself, 

^ Taylor, 12tb !Edii., s. W, p. ^S4 ; v. Otedd, (1782) 8 Boug. 157. 
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(2) By the evidence of a person who has seen the person, whose handwriting 
is in question, write.^ 

(3) By the evidence of a person acquainted with such handwriting either 
by receiving letters purporting to be written by the person in answer to documents 
written by the witness or under his authority and addressed to that person or when, 
in the ordinary course of business, documents purporting to be written by that 
person have been habitually submitted to him. 

(4) By the evidence of an expert in comparing the handv/riting. 

(5) By the Court comparing the document in question with any others proved 
to the satisfaction of the Court to be genuine, 

(6) The Court may also direct any person present in Court to write any words 
or figures for the purpose of enabling the Court to compare the words or figures so 
written with any words alleged to have been written by such person. 

A witness need not state in the first instance how he knows the handwriting, 
since it is the duty of the opposite party to explore on cross-examination the sources 
of his knowledge, if he be dissatisfied with the testimony as it stands. It is within 
the power of the presiding Judge and often may be desirable to permit the opposing 
advociite to intervene and cross-examine so that the Court may at that stage be 
in a position to come to a definite conclusion on adequate materials as to the proof 
of the handwriting.® 

A document wholly in the handwriting of a party is said to be an autograph 
or holograph ; where it is in the handwriting of another person, and is only signed 
by the party, the signature may be called “onomastic’’ ; where it is signed by a 
cross or other symbol, “symbolic”.® 

1, ‘Habitually’. — This word means ‘usually’, ‘generally’, or ‘according 
to’^custom’. It does not refer to the frequency of the occasions but rather to the 
invariability of the practice. A record-keeper, who in the course of his official 
duty has to file papers sent to him, is competent to testify to the handwriting of 
a person whose papers are so filed, though the number of such papers may not be 
numerically great. ^ 

48. When the Court has to form an opinion as to the existence of 
any general custom^ or right, the opinions, as to the 
Opiniosi as to exis- existence of such custom or right, of persons who 
torof when® cievant?^’ would be likely to know of its existence if it existed, 
are relevant. 

Eocplanation . — ^The expression ‘^general custom or right” includes 
customs or rights common to any considerable class of persons. 

iLnUSTEATION. 

The right of the villagers of a particular village to tise the water of a parti- 
cular well is a general right within the meaning of this section. 

COMMENT, — Principle. — Opinions of persons who are in a position to know 
of the existence of a custom or usage in their locality are admissible. For example, 
a person, who had been in the habit of writing out deeds of sale, or one who had 
been seeing transfers frequently made, would certainly be in a position to give his 

^ In the matter of a First Grade L. R. 603, 28 Bom. 58. 

Fkader, (1014) P. R. No. 18 of 1915 ® Best, 12th Edn., s. 232. 

(Civil). ^ Emperor v. Ponde (No. 2), (1925) 

® Shankar v, Eamji, (1903) 5 Bom. 27 Bom. L. R. 1031. 
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opinion whether there was a custom or usage in that particular locality, and the 
opinion of such ^jersons would be admissible.^ 

This section read wdth s. 60 requires that the person who holds the opinion 
should be called as a witness.^ 

The section deals with oral evidence given in Court by the person express- 
ing the opinion. Section IB applies to all rights and customs, public or private, 
and refers to specified facts which may be given in evidence. Under s. 32, cL (4)f 
opinion as to public right or custom of a person, who is dead or who has become 
incapable of giving evidence, or whose attendance cannot be procured without 
unreasonable delay or expense, is admissible. The statements made by deceased 
persons after tlie controversy had arisen, and therefore inadmissible under s. 32, 
are not admissible under this section and s. 40. They cannot be admitted under 
cl. (Z) of s, 32 either.® 

I. ‘Custom’. — ^As to ‘custom’, see Comment on s. 13. ‘Custom’ is an un« 
Witten law established by usage, ‘Custom’ should be distinguished from ‘usage.’ 
‘Usage’ is a fact and ‘custom’ is a law. There can be usage without custom, but not 
custom without usage. 

A custom could properly be proved by general evidence given by members 
of the family or tribe without proof of special instances,* Judicial decisions re- 
cognising customs are relevant evidence.® When a custom has been repeatedly 
brought to the notice of the Courts and has been recognised by them ^regularly in 
a series of cases, it attains the force of law.® 

Explanation. — ^The Explanation indicates that private rights are excluded 
from the operation of the section. Such rights must be proved by facts such as 
acts of ownership. The word ‘general’ Is an equivalent of the term ‘public’. 

Opiaion as to usaps, 49. When the Court has to form an opinion 

relevant. aS tO — 

the usages^ and tenets^ of any body of men or family, 
the constitution and government of any religious or charitable 
foundation, or 

the meaning of words or terms used in particular districts or by 
particular classes of people, 

the opinions of persons having special means of knowledge^ thereon^ 
are relevant facts. " 'V 

COMMENT. — The opinions of persons who have special means of knowledge 
as to (a) usages, (^) tenets, of any body of men or family, (c) constitution of any 
religious foundation, (d) meanings of words or terms used in a district, are admissible 
in evidence. “Such persons are, so to speak, the depositaries of customary law, 
just as the text books are the depositaries of the general law”,^ 

Tills section must be read with s. 51. 

1 SariatuLlah Sarkar v. Fran Nath Fahimathai v. Hirbai, (1877) 3 Bom. 84. 

Nnndi (1898) 26 Cal. 184. ® Tulshiram v, ChunniM, [1940] 

2 Amina Khatun, Musammat v. Nag. 149. 

Kkalil-ur-Bahman Khan, (IW^) 8 . ® Suganchand Bhikamchand v. 

Buck. 445. Mangibai Gulabchand, (1941) 44 

* Amina Khatun, Musammat v. Bom. L. B. 358, [1942] Bom. 478. 

Khalil-ur-Bafiman Khan, (1933) 8 ’ Jugmohandas MangaMas v. Sir 

Luck, 445. Mangaldas Nathtthhoy, (1886) 10 Bom. 

* Ahmad KMn v. Channi BiMf . ■ 528, 51(8# 

(1925) m LA. 379, 6 Lab. 502. See ' ; * , 
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1. ‘Usages’. — ^Tkese -will include usages of the trade and agriculture ; mer- 
cantile usage and any usage common to a body of men or family. Usages of a 
family will include, for instance, the custom of primogeniture, any peculiar course 
of descent. 

2. ‘Tenets’. — ^TMs will include any opinion, principle, dogma, or doctrine 
which is held or maintained by a body of men. It will apply to religion, politics, 
science, etc. 

3. ‘Special means of knowledge*. — ^All that is meant by this expression 
is that the person must have had opportunities for acquiring Imowiedge of a usage 
or custom and that he had acquired the necessary knowledge. 

Evidence relating to works that are technical are also admissible under this 
section. 

50. When the Court has to form an opinion as to the relationship of 
one person to another, the opinion, expressed by 
siiip^ conduct, as to the existence of such relationship, of 

any person who, as a member of the family or 
otherwise, has special means of knowledge on the subject, is a relevant 
■■fact : : :■, ■ . . , . 

Provided that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce Act, or in prosecutions 
under section 494, 495, 497, or 498 of the Indian Penal Code. 

ILLUSTRATIONS. 

(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends as husband 
and wife, is relevant. 

(5) The question is, whether A was the legitimate son of B. 

The fact that A was always treated as such by members of the family, is re- 
levant. 

COMMENT. — ^When the Court has to ascertain the relationship of one per- 
son to another, the opinion of any person having special means of knowledge, as 
expressed by conduct, is admissible in evidence. The opinion may be of a member 
of the family or an outsider, hut he must have special means of knowledge. Evi- 
dence of general reputation, which is a cumulation of perception testimonies, heard 
and gathered and reduced to an assertion to Court, is not admissible, but the opinion 
or belief of a person specially competent in this respect, as expressed by his conduct 
in outward behaviour, is relevant. It is this conduct, which can be tendered in 
evidence, and the Court is to examine whether such conduct is based on the opinion 
held by tlxe person.^ 

On a question of pedigree, family conduct is admissible tn prove relation- 
ship ; and the treatment of friends and neighbours may be received as presump- 
tive proof of marriage. The opinion on behalf of a family regarding relationship 
may be inferred from the family conduct, e.g., distribution of family property; 
tacit recognition of relations. 

Proviso. — ^The proviso indicates that opinion on relationship cannot be suM- 
cient to prove a marriage in proceedings under the Indian Divorce Act, or in pro- 
secutions for bigamy, adultery, and enticing away married women. The fact of 


i Ckandu Lai Agarwala v. Khalilat Bahamant [1942] 2 Cal. 299. 
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the marriage must be strictly proved Jn the regular -way.r 

51. Whenever the opinion of any living person is relevant, the 
opinion grounds on which such opinion is based are also 


Grounds of 
when relevant. 


relevant* 


1I.L0STKATIOH* 

An expert may give an account of ea^eriments performed by Mm for tbe pur- 
pose of forming Ms opinion. 

COMMENT, — Wiiere the opinion of an expert is receivable* the grounds 
of reasoning upon wMch such opinion is based may also be inquired into. Opi- 
nion is no evidence, without assigning the reason of such opinion. The correct- 
ness of the opinion can better be estimated in many instances when the reasons 
upon which it is based are known. If the reasons are frivolous or inconclusive, 
the opinion is worth nothing, 

ChAEACTER when EEbEVANT. 

52* In civil cases the fact that the character of any person con- 
cerned is such as to render probable or improbable 
In eivii cases charac- any conduct imputed to him is irrelevant, except in 

s^^^h character appears from facts other- 
wise relevant. 

COMMENT. — In civil cases evidence of the character of any party to the 
suit to prove the probability or improbability of any conduct imputed to him is 
irrelevant* 

*Tn respect of the character of a party, two distinctions must be drawn, namely 
betweeij^^ the .e^es^ when tfatl ^iharacter is in Issue a ndas not Jn^fesue^^d when the 
cause i^'biyil^^r cnminal*^ Wien a party’s general character is itself in issue,, whe-; 
ther in a civil or criminal proceeding, proof must necessarily be received of what 
that general character is, or is not. But when general character is not in issue but 
is tendered in support of some other issue it is, as a general rule, excluded. So in 
civil proceedimjs evidence of character to prove conduct imputed is declared by 
the Aet to be irrelevant [s. 52]. The two exceptions to this rule are, that in civil 
proceedings evidence of character as affecting da?7Mges, is admissible [s. 55]; and 
in criminal proceedings. . , .the fact that the person accused is of a good character, 
is relevant, but the fact that he has a bad character is, except in certain specified 
cases, irrelevant [ss* and 54]”.® 

Principle. — The general exclusion of character evidence is based on grounds 
of public and fairness, since its admission would surprise and prejudice 

the jiarties by raking up the whole of their careers, wMch they could not possibly 
come into Court prepared to defend.® The business of the Court is to try the case, 
and not the man ; and a very bad man may have a very righteous cause,* 

Scope.^ — ^This section refers to the character of parties to the suit, and not 
to the character of witnesses. It excludes evidence of character from being given 
only for the purpose of rendering probable or improbable any conduct imputed 


1 Mmpress v* Pitambur Singh^ (1879) 
5 Cal. 566, F.B. ; IFac2tes»a v. PaMeh 
Muhcmrmdt (1803) P* R. No, 5 of 1894 
<Cr*}. 

® Woodroife and Ameer Ali’s Evi- 


dence, 0th Edn., p. 470* 

^ The Q^em v. (1865) 84 

I.* jr..,(M*a) 57: 

■ ' * Wigrhorc, 135, 
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to the party. But, when the facts which are relevant othervdse than for the pur- 
pose of showing character ai’e proved., and those facts raise inferences concern- 
ing the character of a party to the suit, such facts become relevant not only to 
prove the facts for which they were directly tendered, but also for the purpose of 
showing the character of the party concerned. In such a case it is open to the 
Court to fonn its own conclusion as to the character of the party, and as to the 
effect of such character on the conduct imputed to the party.^ 

‘Character % — ^The word ‘character’ occurring in this section and ss, 53 and 
54 has been defined in the Explanation to s. 55. ‘Character’ is a combination 
of the peculiar qualities impressed by nature or by habit of the person, which dis- 
tinguish him from others.® 

The evidence of character relates either (a) to character of witnesses, or (6) to 
character of parties. Character of a witness affects his credit and is always material 
as it helps the Court to come to the conclusion w^hether his evidence should be treated 
as trustworthy. Questions toucliing the character of a witness are allowed to be 
put to a witness who comes to give evidence in a case. 

In criminal cases pre- 53, Jxi Criminal proceedings the fact that the 

^ person accused is of a good character is relevant. 

COMMENT. — Principle. — ^The principle upon winch good character may be 
proved is that it affords a. prospmptiqn against the commission of crime. This 
presumption arises from the improbability, as a general rule as proved by common 
observation and experience, that a man who has uniformly pursued an honest and 
upright course of conduct will depart from it and do an act so inconsistent with it. 
Such a person may be overcome by temptation and fall into crime, and cases ot 
that Mnd often occur ; but they are exceptions. The rule is otherwise ; the in- 
fluence of this presumption from character will necessarily vary according to the 
circumstances of different cases.® 

“Though general evidence of bad character”, says Sir J. Stephen, “Is not 
admitted against the prisoner, general evidence of good character is always ad- 
mitted in his favour. This would, no doubt, be an inconsistency justifiable, or, 
at least, intelligible, on the ground of the humAWtxpf English law^ if such evidence 
were not often of great importance as tending to explain conduct. A loses liis 
watch ; B is found in possession of it next day, and says he found it, and was keeping 
it for the owner. If A and B are strangers, and if B can call no one to speak to his 
character, this is a very poor excuse ; but if B is a friend of A’s, and of the same 
position in life, and if he calls many respectable people, who have known him from 
childhood, and say he is a perfectly honest man, the story becomes highly probable . 
If the same thing happened to a thoroughly respectable well-estalisbed inhabitant 
of the town — say, for instance, to the rector of the parish, being a man of first-rate 
character and large fortune — ^no one would think twice of it. These illustrations 
give the true theory of evidence of character. Judges frequently tell juries that 
evidence of character cannot be of use where the case is clearly proved, except In 
mitigation (or, possibly, aggravation) of pmiishment; but that, if they have any 
dbubt, evidence of character is highly important. This always seems to me to be 
equivalent to saying, Tf you think the prisoner guilty, say so ; and if you think 
you ought to acquit him independently of the evidence of character, acquit him 
rather more readily because of it\ Evidence of character would thus be super- 


1 Norton, 230. 
® Webster. 


® "Wigmore, 123. 
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fluous in every case. The true distinction is, that evidence of character may e:x|)lain^ 
conduct, l^njLcannot 

51. In criminal proceedings the fact that the accused person has- 
Previoas bad cbamc- ^ clmractcr is irrelevant, unless evidence has 

ter not relevant, eieept been givcn that he has a good character, i in which 

m reply. casc it bccomes relevant. 


Explanation L — ^This section does not apply to cases in which the 
bad character of any person is itself a fact in issue. 

Explanation 2 ,- — previous conviction is relevant as evidence of 
bad character. 


GOMMENT.—Frinciple.— Evidence of bad character of an accused person 
(of whose good character evidence has not been given) is not relevant under this 
section for the purpose of raising a general inference that the accused is likely to 
have committed the offencte charged. Such evidence is relevant and cannot be 
legally admitted in evidence whether elicited by the prosecution or by the defence.®' 

A man’s guilt is to be established by proof of the facts alleged and not by proof of 
his character ; such evidence might create prejudice but not lead a step towards- 
substantiation of guilt.® Tlu^ iu:aMbljaon,^d^ in ^uy way altect evidence which j 
is requii-ed tq„pi:oyp^a moljve for t^e^ crime 0|:„wiSfe oth erwlse lfeleviiif. 1 

in assessing punishment the Court may take into consideration the accused’s eha- I 
racter and antecedents or the state of crime in the country or locality.® 

If evidence is otherwise relevant, it is not rendered inadmissible under this j 
section, merely because it shows bad, character or the commlssldn 

than the offence with whiei| tiie accused is chaiged'r® ,, 

Where an accused person is not called to give evidence and does not put his own 
character in issue, no evidence can be given by the prosecution of his bad character ' 
merely because he has attacked the character of witnesses for the prosecution. 
Where evidence of bad character of the accused is admissible during trial it must 
be given by a witness who is able to swear to it of his own knowledge and it is not 
sufficient, before verdict, for a police officer to read out a record of the accused’s 
previous convictions when be has not been present thereat.’^ 

I, ‘Unless evidence has been given that he has a ^ood character’. — 
Wiiere the accused has attempted to show his good character in his own aid under 
the preceding section, the prosecution may in rebuttal offer evidence of his bad 
charaefer. The accused bx^ going into his own character gives a^chqllenge to the 
prosecution. The prosecution, tlierefore, is at liberty to refute his claim that he 
has a good character, otherwise the Court would be misled. 

Explanation 1. — ^Where the bad character of any person is itself a fact in 
issue, then tlie principle of this section does not apply. See s. '110(/) of the Criminal. 

Procedure Code* 

1 General View of the Criminal (1025) 5 Fat. 00. 

Eaw of England, pp. 311, 812. ® Kin^Mmpemr v. Nga Ba 

® Mi Mipn V. Bing-EmperoTi (1028) 6 Ran. 803, p.b. 

(1008) 5 L, B. R. 4 ; Emp^mr v. Oanga^ ^ San^ekumof Ctmkrabmii v. JBm- 
fUfW, (1020) 22 Bom. L. R. 1274. peror, (1082) 50 Cal. 

® Amnia Lai Maxra v. Emperor ^ ’ Mm vw MiMtemmser^ p948] 1 K.B# 

(1015) 42 CaL 057. ' 4. 

* Jagtm Dimnuk v. King-Efaperof^ 

h. E,— 0. 


[CIIAP. II. 


rso 


TIIE LAW .OF ETIDENCE. 


E^cplanation 2. — A previous con^ction is not admissible in evidence against 
the accused, except where he is liable to enhanced punishment under s. 75 of the 
Penal Code on account of previous conviction or unless evidence of good character 
be given, in which case the fact that the accused has been previously convicted 
of an offence is admissible as evidence of bad character.^ 

A previous conviction may also be relevant under s, 8 as showing motive. It 
may also become relevant within the meaning of s. 14, Explanation 2, when the 
existence of any state of mind, or body, or bodily feeling, is in issue or relevant.® 
It may also be relevant under s. 48. See illustration (c). 

CASE. — ^At the trial of the accused for committing or conspiring to commit 
a dacoity, it was sought to be proved by the prosecution that some of the accused 
were closely associated with the approver and the object of that association had 
been the commission of theits and other disereditable acts. It was held that the 
evidence was irrelevant either (a) to show the bad character of the accused, or (0) 
under s. 14 to show the existence of relevant state of mind, since a tendency to 
commit theft does not throw any light on the existence of an intention to conamit 
or to conspire to commit a particular dacoity, or (c) under s. 11 to show the nature 
and character of the association ;® for association for the purpose of committing 
petty thefts does not render probable the existence of a conspiracy to commit 
dacoity. For what is worth, the evidence is admissible to show close association 
with the approver and thus to support his statement that a conspiracy existed in 
lact. 

55. In civil cases the fact that the character of any person is such 
Character as affect- ^s to afPcct the amount of damages which he ought to 
lag damages. ' rcccive, is relevant. 

Eosplanation . — In sections 52, 53, 54 and 55, the word ‘‘character’’ 
includes both reputation and disposition ; but, except as provided in 
section 54, evidence may be given only of general reputation and general 
•disposition, and not of particular acts by which reputation or disposition 
were shown. 

COMMENT. — Principle. — In civil cases good character, being presumed, 
may not be proved in aggravation of damages, but bad character is admissible in 
mitigation of damages, provided that it would not, if pleaded, amount to a justi- 
fication, For example, in cases of defamation the general bad reputation of the 
plaintiff may be proved. In cases of breach of promise of marriage the plaintiffs 
general character for immorality is relevant. In cases of seduction evidence of 
the general character for immorality on the part of the person seduced is relevant. 
The argument in favour of considering reputation is that the person should not be 
paid for the loss of tliat which he never had. 

Evidence of reputation or disposition must be confined to the particular traits 
which the charge is concerned about. Thus, it would be useless to offer evidence 
of a prisoner’s reputation of honesty on a charge of cruelty, or of his mild disposition 


^ Emperor v. Burnings (1003) 5 
JBom. L. R. 1034 ; Teka Ahir v. The 
MngEmper&r, (1020) 5 P. L. J. 706. 

® Emperor v. Alhomiyay (1903) 5 


Bom. E. R, 805, 28 Bom. 120. 

® Emperor v. Wahiduddin (No. I), 
(1020) 32 Bom. L. R. 324, 54 Bom. 
■524, 
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on a charge of theft. Reputation for honesty would be relevant on a charge of theft, 
and a merciful disposition on a charge of cruelty.* , 

Explanation. — 'The word ‘character’ includes both reputation and disposl- . 
tion. According to English law' ‘characterV is not synonymous with ‘disposition’. 
It simply means reputation. ‘Reputation’ means what is thought of a person by 
others, and is constituted by public opinion. ‘Disposition’ respects the whole frame 
and texture of the mind. It comprehends the springs and motives of actions. ‘Tem- 
per’ influences the action of the moment, ‘disposition’ is permanent and settled ; 
‘temper’ may be transitory and fluctuating. It is possible and not unfrequent to have 
a good disposition with a bad temper, and nice nersa.® 


Horton,' 2M. 


* Crabb’s Synonyms, p. 323. 


PART II. 

On Proof. 


CHAPTER III. 

Facts which need not be proved. 

Fact judicially noti- # 56. No fact of which the Court will take 
proved. ^ judicial notice^ need be proved. 

COMMENT. — ^Part I dealt with what facts may, and what facts may not, 
be proved in a civil or criminal case. Part II deals with the question what sort 
of evidence must be given of a fact which may be proved. This Part shows the 
manner in which a fact in issue or relevant fact must be proved. 

All facts in" issue and relevant facts must be proved by evidence, either oral 
or documentary. To this rule there are two exceptions : (a) facts judicially notice- 
able ; and (b) facts admitted. 

In the case of the facts dealt with by this section, the Judge’s belief in their 
existence is induced by the general knowledge acquired otJaerwise than in parti- 
cular proceedings before the Court and independently of the action of the parties 
therein. The meaning of the section will, however, be apparent, if we consider 
together with this section the last words of s. 57. What these two provisions 
really come to is this : With regard to the facts enumerated in s. 57, if their exis- 
tence comes into question, the parties who assert their existence, or the contrary, 
need not in the first instance produce any evidence, in support of their assertions. 
They need only ask the Judge to say whether these facts exist or not, and if the 
Judge’s own knowledge will not help him, then he must look the matter up ; further, 

' the Judge can, if he thinks proper, call upon the parties to assist him. But in 
making this investigation the Judge is emancipated entirely from all the rules of 
evidence laid down for the investigation of facts in general. He may resort to any 
source of information which he finds handy and which he thinlcs will help Mm. 
Thus he may consult any hook or obtain information from a bystander,^ 

1. *Take judicial notice’. — ^This expression means recognition without 
proof of something as existing or as being true. Judicial notice is based upon very 
obvious reasons of convenience and expediency ; and the wisdom of dispensing 
with proof of matters within the common knowledge of every one has never been 
questioned. 

Facts of which Court 57, The Court shall take judicial notice of the 
take 3 od.cua foUowing facts - 

( 1 ) All Indian laws : 

( 2 ) All public Acts passed or hereafter to be passed by Parliament, 

and all local and personal Acts dii'ected by Parliament to*^ be judicially 
noticed : ^ \ 

( 3 ) Articles of War for Her Majesty’s Army, Navy or Air Force : 

^ Markby, 49. 
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(4) The course of proceeding of Parliament and of the legislatures 
established under any laws for the time being in force in the Provinces.* 

ExplmiaUon,--The word ‘Parliament’ in clauses (2) and (4) 

includes— ■ 

(1) the Parliament of the United Kingdom of Great Britain 

and Ireland ; 

(2) the Parliament of Great Britain ; 

(5) The Parliament of England ; 

(4) the Parliament of Scotland ; and 

(5) the Parliament of Ireland ; 

(5) the accession and the sign manual of the Sovereign for the 
time being of the United Kingdom of Great Britain and Ireland : 

(d) all seals of which Exiglish Courts take judicial notice : the seals 
of all the Courts in the Provinces of India,* and of all Courts out of the 
Provin(jes*establishedby theauthorityof the Central Government or the 
Crown .Representative ; the seals of Courts of Admiralty and Maritime 
Jurisdiction and of Notaries Public, and all seals which any person is 
authorised to use by any Act of Parliament or other Act or Regulation 
having the force of law in the Provinces.* 

(7) the accession to oifice, names, titles, ftinctions and signatures of 
the persons filling for the time being any public office in any Province,* 
if the fact of their appointment to such office is notified in any Official 
GazettC':' 

(^) the existence, title and national flag of every State or Sovereign 
recognized by the British Crown : 

(^) the divisions of time, the geographical divisions of the world, 
and public festivals, fasts and holidays notified in the Official Gazette : 

(10) the territories under the dominion of the British Crown ; 

(iJf) the commencement, continuance and termination of hostili- 
ties between the British Crown and any other State or body of persons ; 

(12) the names of the members and officers of the Court and of 
their deputies and subordinate officers and assistants, and also of all 
officers acting in execution of its process, and of all advocates, attorneys, 
proctors, vakils, pleaders and other persons authorized by law to appear 
or act before it : 

(IJ) the rule of the road on land or at sea. 

In all these cases and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or 

documents of reference. 

If the Court is called upon by any person to take judicial notice of 
any fact, it may refuse to do so unless and until such person produces any 
such book or document as it may consider necessary to enable it to do so. 

COMMENT, — ^The list of facts of whick the Court shall take judicial notice 
and which are enumerated in this section is not exhaustive. It is lor the sake of 
convenimee that the Courts are allowed to take judicial notice of certain facts 
wlilch are so clearly established that evidence of their ex&tence is unnecessary. 

* As amended by the Indian Inde- ■ and Ordinances) Order, 1W8. 
pandence (Adaptation of Central Acts 
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Under el. (1) of this section the Cotirt should take judicial notice of ail Indian 
laws. “Indian Law” is defined by the General Clauses Act, s, 3 (27 ~a), and includes 
any law, ordinance, order, bye-law, or regulation passed or made at any time by any 
competent Legislature, authority, or person in the Provinces.^ 

The section does not appear to have the effect of absolving the parties from 
any rules governing the proof of facts on which they desire to rely. The section 
does not say how any fact, historical or otherwise, is to be proved by the parties, * 
but gives the Court liberty to resort for its aid to appropriate books or docuineiits 
of reference on matters of public history.* 

Clause 1. — ^The expression “All Indian laws” includes statutory law as well 
as unwritten law whether of a personal or of a local nature, A report made by 
an officer containing customary law applicable to a particular community is ad- 
missible in evidence.® 

Clause 2. — Statutes are either public or private, general or special.... A 
pvhlic or general Act is a universal rule applied to the whole community, which 
the Courts must notice judicially and ex officio^ although not formally set forth 
by a party claiming an advantage under it. But special or private Acts are rather 
exceptions than rules, since they only operate upon particular persons and private 
concerns, and the Courts are not bound to take notice of them, if they are not formal- 
ly pleaded, unless an express clause is inserted in them that they shall be deemed 
public Acts and shall be judicially noticed as such without being specially pleaded— 
which provision is now usually introduced.^ 

Clause 3. — ^Articles of War for native officers, soldiers, etc., are contained in 
the Indian Army Act (VIII of 1911). 

Clause 7.— Judicial notice of the signatures of the Secretaries to the Govern- 
ment on any instrument can be taken imder this clause.® 

Clause 8, — All Courts must take judicial notice of the existence and title of 
every State or Sovereign recognised by the British Crown. All Indian States are 
so recognised.® f 

Clause 9. — The phrase ‘divisions of time’ includes also Indian eras. Thus 
Samvat, Shaka, Hindi, Bengali, Hizari and Jalus eras will be judicially noticed. 

The Court is boxmd to take judicial notice of the holidays notified in the Official 
Gazette of any Local Government.’ 

Clause 13. — ‘The rule of the road on land or at sea’. — ^This means the 
rule that horses and vehicles of all description should keep to the left side of the road, i 
At sea, the rule is that ships and steam-boats, on meeting, should port their[helms^ so | 

as to pass on the port or left side of such other ; steam-boats should keep out of the I 

way of sailing ships ; and every vessel overtaking another should keep out of its way. \ 

On all matters of public history, literature, science, or art, the Court may 
resort for its aid to appropriate books or documents of reference. 

Under the last paragraph the Court is given the discretion to refuse to take judi- 
cial notice of any fact unless the person calling upon the Court to take judicial notice 
of such fact produced any such book or document as may be necessary to enable it to ^ 
do so.® 

^ Public Prosecutor v. Thippayya, Emperor ^ (1944) 23 Pat. 475. 

[1949] Mad, 371. « H, H. The Maharaja of Kashmir 

® “ The Englishman^ ” Ltd, v. v. Mohan Lal^ (1886) P. K. No* 51 of L 

LajpatRai, (1910) 37 Cal. 760. 1886 (Civil). | 

® Tula Earn Sah v. Shyam Lai Sah, ’ Gyan Singh v. Btidka, (1982) 14 
(1924) 49 AH. 848. Lah, 240. 

^ Field, 8th Ed., p. 418. ® Public Prosecutor v. Thippayya^ 

® Kali Pad XJpadhya v, King^^ [1949] Mad, 371. 



SECS, 57-58.] FACTS WHICH NEED KOT BE FEOVED. 185 

58. No fact need be proved in any proceeding which the parties 
thereto or their agents agree to admit at the hearing, 
jiot which, before the hearmjg, they a^ee to admit by 

an}?" writing uilder their hands, or which by any rule 
of |)leading in force at the time they are deemed to have admitted by 
their pleadings : 

Provided that the Court may, in its discretion, require the facts, 
admitted to be proved otherwise than by such admissions. 

COMMENT, — Admissions by parties before suit are dealt with ins, 17, seg^. 
This section deals with admissions at or before the hearing, 

Priiicipic,— No proof need be given of facts which the parties or their agents 
agree to admit at the hearing, or which, before the hearing, they agree to admit 
by writing under their hands, or which, by any rule of pleading in force at the 
time, they are deemed to liave adnjitted by their pleadings A Every allegation 
of fact in the plaint, if not denied speciCieally or by necessary implication, or stated 
to l>e not admitted in the pleading of the defendant, shall be taken to be admitted. 
The Court may in its discretion require any fact so admitted to be proved otherwise 
than by such admission (O, VTTl, r. ‘1, Civil Procedure Code). Where a document 
is not admitted in the pleadings but only at the trial in evidence, the document 
must ho proved.’’ 

A Court, in general has to try the questions on which the parties are at issue 
not those on wiiich they are agre^^d. Admissions which have been deliberately 
made for the purposes of the suit, whether in the pleading or by agreement, will 
act as an estoppel to the admission of any evidence contradicting them,*^ It is 
with the object of doing away with the necessity of proving documents of facts 
admitted that admissions are obtained, and the party reasonably refusing or neglect- 
ing to admit any documents of facts when called upon to do so may be ordered to 
pay the cosls of proof. 

Formal proof of a document even when it is required to be proved in a cer^ 
tain way (e.g., by calling a person wlio has attested it, see. s, 68, infra) maybe waived 
by any of the parties whose interests it may affect, although such waiver doea 
not aHect the legal character of the document or its validity.* If an agreement of' 
discharge or satisfaction be admitted in the pleadings and hence no question oT 
proof by oral or documentary evidence arises by virtue of this section, such com'* 
promise cannot be said to be inadmissible for want of registration.® 

This section has no application to divorce cases,® 

In the Civil Procedure Code provision has been made for admission of factsc 
by parties or their pleaders before the hearing (O. NJI, rr. 1-9). 

Frovl 80 .-~If the Court is satisfied that the admission has been obtained by 
fraud or that there is other good and sufficient cause, it will be in its discretion, under 
the proviso, to require the fact to be proved otherwise than by such admission,^ 

^ Harkby, 50. See Mmng Po Kin ® Pamchandm Sau v, Kailmhchandm 
V. Maung Shme Bya, (19211) 1 Han. 405. Paira, (1980) 58 Cal. 532. 

® Maung Wala v. Maung Shwe ■ « Over v. Ouer, (1924) 27 Bom. 

ihn, (1923) 1 Kan. 472. _ L. R. 251, 49 Bom. 368. 

® Bur jofji Cutset ji PanthaM v. Mun* ’ Oriental Qmernment Security 

cherji Kuvetji^ (1880) 5 Bom. 143, 152« Life Assurance Company^ Limited v. 

* JBaijnath Singh v. Mussammat Narasimha Checri, (1901) 25 Mad. 183„ 
Miraj Kuer, (1922) 2 Pat. 52 ; Arjun 205. 

Sahu V. Kelai Bath, (1922) 2 Pat. 317. 
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CHAPTER IV. 

Of Oeal Evidence. 


Proof of facts by All facts, cxccpt the contcuts of docu- 

orai evideace. mcnts, luay be proved by oral evidence. 

COMMENT, — Oral evidence has been defined by the Act to be all statements 
which the Court permits or requires to be made before it by witnesses in relation 
to matters of fact imder inquiry (s. 3). All facts except the contents of documents 
may be proved by oral evidence. This section is not happily worded. Contents 
of documents may be proved by oral evidence under certain circumstances, viz., 
when evidence of their contents is admissible as secondary evidence. 

Oral evidence, if worthy of credit, is sufficient without documentary evidence 
to prove a fact or title. 

It is a cardinal rule of e^ddence that where written documents exist, they 
must be produced as being the best evidence of their own contents.^ Where oral 
testimony is conflicting, much greater credence is to be given to men’s acts than 
to their alleged words, which are so easily mistaken or misrepresented.^ 

Where a fact may be proved by oral evidence it is not necessary that the state- 
ment of the witness should be oral. Any method of communicating thought which 
the circumstances of the case or the physical condition of the witness demand may, 
in the discretion of the Court, be employed. Thus a deaf-mute may testify by signs, 
by writing, or through an interpreter. So where a dying woman, conscious, but 
without power of articulation, was asked whether the defendant was her assailant, 
and if so, to squeeze the hand of the questioner, the question and the fact of her 
affirmative pressure were held admissible in evidence.® A woman whose throat 
had been cut was unable to speak owing to the nature of the wound. She was fully 
conscious and able to understand what was said to her, to make signs and to nod 
her head slightly. She was asked whether it was the accused who had cUt her throat, 
and she nodded her head. She died afterwards. It was held that evidence as to 
signs made in answer to questions put to her was admissible^ 

60. Oral evidence must, in all cases whatever, be direct ; that is 

to say— / 

refers to a fact which could be seen, it must / 
^ be the evidence of a witness who says he saw it ; 

^if it refers to a fact which could be heard, it must be the evidence of 
a witness who says he heard it ; 

^if it refers to a fact which could be perceived by any other sense or 
in any other manner, it must be the evidence of a witness who says he 
perceived it by that sense or in that manner ; 

V if it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on 
those grounds : 

Provided that the opinions of experts expressed in any treatise com- 


^ Dimfmyi Behi Luchmiput 

(iaT9) I. A. 8. 

® Meet U$d0ohk v. Mussumat 
Meeby Immmn^ (1830) 1 M. I, A. 10, 4^, 

48. 


® Qmen-Empress v. Abdullah^ (1885) 
T AIL 385, F.B. 

* Chandrasekera Alias AHsandiri v. 
The King, [1037] A.C. 020, (1036) 
30 Bom. L. R. 350, 
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monly offered for sale, md the grounds on which such opinions are held, 
may be proved by the production of such treatises if the author is dead 
or cannot be found, or has become incapable of giving evidence, or can- 
not be called asa wifciicss without an amount of delay or expense which 
the Court regards as unreasonable : ■ , 

Provided also that, if oral evidence refers to the existence or condi- 
tion of any material thing other than a docutnent, the Court may, if it 
thinks fit, require the production of such material thing for its inspection. 

COMMENT.—Tiils section says that; oral evidence must be direct, that is, 

if it refers to 

(1) a fact which eonid be seen, 

tine evidence must be of a witness who says he saw it ; 

(2) a fact W'hich could be heard, 

the evidence must bo of a witness who says he heard it ; 

(3) a fact whK?h could be perceived by any other sense or manner, 

the <vvidence mxist be of a witness who says he perceived it by that sense 

or that manner ; 

(4) an opinion, or the grounds on which that opinion is held, 

the evidemte must be of a person who holds that opinion on those grounds. 

This section, sobjeet to the proviso, excludes opinions given at second-hand. 
The* use of the word* ‘must’ in the first clause of the section imposes a duty on 
t!ie Court to exclude all oral evidence that is not ‘direct’, whether the party against 
w'horn it is tendered obje<ds or not.^ The word ‘direct’ is opposed to mediate or 
.derivative or ‘hearsay’. 

The term hears fry is used with ireference to what is done or wriiien, as well as 
to what is spolcen^ and, in its legal sense, it denotes that kind of evMefide which i 
does not derive its value solely from the credit given to the witness himself, but I 
which rests also, in part, on the veracity and com^tehce of some 
That this species of evidence islnotgiven upon oath,! that it^annot be tested by 
cross-examkiationJ and that in* many cases it'^upposes som e J^ter^test^ 
which might l^e alduced in the particular case,' are not the sole grounds foit its . 
exclusion. | tP protract legal investigations to an embarrassing andl 

dangerous^length,'/ifcs Intrinsic weakness, its inebmpetiehe^ to satisfy the mind 
of the existence of the fact, and the frauds which nmy bp piaetl^ed' with impunity 
under its cover, combine to support the rule that hearsay evidence is “inadmis- ^ 
sible”.* “The word ‘hearsay’ is used in various senses. Sometimes it means 
whatever a person is heard to say ; sometimes it means whatever a person declares 
on information given by some one else ; sometimes it is treated as nearly synonymous 
with ‘irrelevant’ 

The expressions ‘saw it’, ‘heard it% and ‘perceived it’, in els. 2, S and 4 of the 
sectioE mean ‘saw the fact deposed to’, ‘heard the fact deposed to’, and ‘peredved 
the fact deposed to’. 

“Derivative or second-hand proofs are not receivable as evidence in cama, , . . 
Instead of stoting as maxim that the law requires all evidence to be given on mih 
we should say that the law requires all evidence to be given under personal res* 
pomihility ; ie., every witness must give his testimony, under such circumstances 
as expose him to all the penalties of falsehood, which may be indicted by any of 


^ Stokes* Anglo-Indian Codes, VoL'' 
II, p. S89. 


Taylor, 12th Edn., s. p. 
* Stephen’s Introduction, p. 4. 
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the sanctions of truth. . . .The true: principle therefore appears to be this, — ^that 
all second-hand evidence^ whether of the contents of a doeument or of the language 
of a third person, which is not connected by fesponsibk testimony with the party 
against whom it is offered, is to be rejected”.^ 

Derivative or second-hand evidence is excluded owing to its infirmity as com- 
pared with its original source. 

The Select Committee in their Report observed: “This provision taken in 
connection with the provisions of relevancy contained in Chap. II will, we hope, 
set the whole doctrine of hearsay in a perfectly plain light, for their joint effect 
is that;-— (1) the sayings and doings of third persons are, as a rule, irrelevant, so 
that no proof of them can be admitted ; (2) in some excepted cases they are rele- 
vant ; (S) every act done or word spoken which is relevant on any ground must 
(if proved by oral evidence) be proved by someone who saw it with his own eyes 
or heard it with his own ears,” 

A written information is not evidence. If it is desired to make the matter 
contained in its evidence, a person who can directly testify to such matter must 
be produced.® 

Hearsay evidence which ought to have been rejected as irrelevant does not 
become admissible as against a party merely because his counsel fails to take ob- 
jection when the evidence is tendered.® 

Proviso 1. — ^The first proviso is a departure from the rule of English law, 
under which medical and other treatises are not admissible, whether the author 
is alive or not. Any scientific text-book commonly ojQfered for sale is admissible 
in evidence under the circumstances mentioned in the proviso. Section 45 refers 
to the evidence of expert witnesses who may be examined in Court. Section 38 
refers to hooks on law. 

Proviso 2. — ^This proviso enables the Court to require the production of a 
material thing for its inspection. Under s. 165 the Court has power to direct the 
production of any document or thing in order to discover or to obtain proper proof 
of relevant facts. 

CHAPTER V. 

OF Documektaby EviDElSrCE. 

Proof of contents of * The Contents of documents may be proved 

documents. either by primary or by secondary evidence. 

COMMENT. — ^Documentary evidence means all documents produced for the 
inspection of the Court (s. 3). Documents are of two kinds ; public and private. 
Section 74 gives a list of documents which are regarded as public documents. All 
other documents hre private. The production of documents in Courts is regulated 
by the Civil Procedure Code and the Criminal Procedure Code. 

Principle. — ^The contents of documents must be proved either by the pro- 
duction of the document which is called primary evidence, or by copies or oral 
accounts of the contents, which are called secondary evidence* The section lays 

1 Best, 12th Edn., ss. 493, 494, pp. (1924) 5 Lab. 396. 

415, 416. ® Lim Yam Hong v. Zam Chaon 

® Mi Mauk v. (1907) & Co., (1927) 30 Bom. L. R. 735, f.c. . 

4 D. B. R. 121 ; Lai Singh v. The Croam^ 
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down that the contents of the document may be proved either by primary or se- 
condary evidence and the rule means that there is no other method allowed by 
law for proving the contents of documents.^ 

Primary evidence is evidence which the law requires to be given first. Se- 
condary evidence is evidence which may be given in the absence of the better evidence 
which the law requires to be given first, when a proper explanation is given of the 
absence of that better record. Primary evidence is defined in s. 62 and secondary 
evidence, in s. 63, 

62. Primary evidence means the document 
nmary evi ence. produced for the inspection of the Court. 

Explanation 1.— -Where a document is executed in several parts, ^ 
each part is primary evidence of the document. 

Where a document is executed in counterpart, ^ each counterpart 
being executed by one or some of the parties only, each counterpart is 
primary evidence as against the parties executing it. 

Explanation 2 , — ^Where a number of documents are all made by one 
uniform process, as in the case of printing, lithography or photography, 
each is primary evidence of the contents of the rest ; but, where they are 
all copies of a common original, they are not primary evidence of the 
contents of the original. 


n.LtJST3EtATION. 

A person is shown to have been in possession of a number of placards, all printed 
at one time from one original. Any one of the placards is primary evidence of the 
contents of any other, but no one of them is primary evidence of the contents of 
the original. 

COMMENT. — ^This section defines the meaning of primary evidence which 
means tlie document itself produced for the inspection of the Court. Where a 
document is executed in several parts, each part is primary evidence of the document. 
Where a document is executed in counterpart, each conterpart is primary evidence, 
as against the party executing it. Wliere a number of documents are made by 
printing, lithography, or photography, each is primary evidence of the contents of 
the rest. Wliere they are copies of a common original they are not primary evidence 
of the contents of the original. 

Primary evidence is the evidence which the law requires to be given first. 

1. ‘Document is executed in several parts’. — Sometimes each party to a 
transaction wishes for the sake of convenience to have a complete document in 
his own possession. To effect this, the document is written out as many times 
over as there are parties, and each document is executed, i.e., signed or sealed, 
as the case may foe, by all the parties. Any one of them may be produced as primary 
evidence of the contents of the document. 

2. ‘Document is executed in counterpart’.-r-A document is executed in 
counterparts when there are two parties to the transaction. Thus, if the trans- 
action is a contract between A and B the document is copied out twice, and A 
alone signs one doeument, whilst B alone signs the other. A then hands to B 
the document signed by himself, and B hands to A the document signed by himself. 
Then, as against A, the document signed by A is primary evidence, whilst, as against 


^ Earn Prasad y^Boghunmidan Prasad, (1885) 7 AIL 788, 743. 
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B, the document signed by B is primary evidence. If there are two contemporary 
writings, the counterparts of each other, one of which is delivered to the opposite 
party, and the other preserved, as they may both he considered as originals, and 
they have equal claims to authenticity, the one which is preserved may be received 
in evidence, without notice to produce the one which was delivered.^ 

Where a document is executed in counterpart, each counterpart being executed 
by one or some of the parties only, each counterpart is primary evidence as aganist 
the parties executing it, and secondary evidence as against other parties (see s. 68, 
cl, 4). 

Secondary evidence. 63. Secondary evidence meaiis Eiid inclttdes — 

(1) certified copies given nnder the provisions hereinafter con- 
./■tained.; "■ 

(2) copies made from the original by mechanical processes which in 
themselves insure the accuracy of the copy, and copies compared with 
such copies ; 

(3) copies made from or compared with the original ; 

(4?) counterpart of documents as against the parties who did not 
execute them ; 

(5) oral accounts of the contents of a document given by some 
person who has himself seen it. 

ILIiXJSTBATIGNS. 

(a) A photograph of an original is secondary evidence of its contents, though 
the two have not been compared, if it is proved that the thing photographed was 
the original. 

(d) A copy, compared with a copy of a letter made by a copying machine 
is secondary evidence of the contents of the letter, if it is shown that the copy made 
by the copying machine was made from the original. 

(c) A copy transcribed from a copy, but afterwards compared with the original 
is secondary evidence ; but the copy not so compared is not secondary evidence 
of the original, although the copy from which it was transcribed was compared 
with the original. 

(d) Neither an oral account of a copy compared with the original, nor an 
oral account of a photograph or machine-copy of the original, is secondary evidence 
of the original. 

COMMENT. — ^This section describes what constitutes ‘secondary evidence’. 
‘Secondary evidence’ is evidence which may be given under certain circumstances 
in the absence of that better evidence which the law requires to he given first. 

Secondary evidence means and includes — 

(1) certified copies ; 

(2) copies made from the original by mechanical processes, and copies compared 
with such copies ; 

(3) copies made from or compared with the original ; 

(4) counterparts of documents as against the parties who did not execute 
■■them ; 

(5) oral accounts of the contents of a document by a person who has seen it. 

Clauses 1 to 3 deal with copies of documents. \Miere a copy of a document 

, 1 


Philipson v. Chase^ (1900) 2 Camp. 110. 
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is Mimitied in evidence in tbe trial Court without objection, its admissibility cannot 
be challenged in the Appeal Court. Because omission to object to its admission, 
implies that it is a true copy and, therefore, it is not open to the Appeal Court 
to say whether the copy was properly compared with the original or not.^ 

Clause 1, — Section 70 delines the expression “certified copies”. See also 
ss.W, 78, T^and 86. 

The correctness of certified copies will be presumed under s. 79 ; but that of 
other copies will have to be proved. This proof may be afforded by calling a witness 
who can swear that he has compared the copy tendered in evidence with the original 
or with wiiat some other person read as the contents of the original and that such 

is correeL 

Clause 2. — Reading cl. 2 and iliustrations (I?) and (c) together it will appear 
that a copy of a copy, i.e., a copy, transcribed from, and compared with, a copy, 
Is inadmissible unless the copy with' which it was compared was a copy made by 
some meehanieai process which in itself insures the accuracy of such copy. See 
iihW. 

Copies of copies kept in a registration office, tvhen signed and sealed by the 
registering officer, are admissible for the purpose of proving the contents of the 

originals t*** ^ 

Letter-process copies and photographs of writings are secondary evidence (vide 
ilL(o)). 

Clause 3. — Copies made from the original or copies compared with the original 
are admissible as secondary evidence. A copy of a copy, when compared with the 
original, would be receivable as secondary evidence of the original (ill. (b ) ). 

Illustration (c) lays down in express language that “a copy transcribed from 
a copy, but afterwards compared with the original, is secondary evidence; but a 
copy not so compared is not secondary evidence of the original, although the copy 
from which it was transcribed was compared with the original”. A copy of a 
certified eop3’’ of a document, wdiieh has not beeii compared with the original, cannot 
be admitted in evidence, such a copy being neither primary nor secondary evidence 
of the contents of the original.* 

Documents which are merely copies of copies, the originals not having been 
satisfactorily accounted for, are inadmissible in evidence and must be rejected.* 

An abstract translation or a complete translation of a document is not ‘copy 
made from and compared with the originaF within the meaning of this clause.^ 

Clause 4. — ^When a document is executed in counterpart, each party signing 
only the part by -which he is bound, each counterpart is the best evidence against 
the party signing it and his privies. As to the other party it is only secondary 

evidence* 

Clause 5.-- -Secondary evidence includes, according to cl, 5, oral accounts of 
the contents of a document, given by some person who has himself seen tlie' oxi- 

CMmmji Gmind Godbok v, Dinkar * Bmi Prasad v. Baghumndan Pra- 
Dhmdev GodboU, (1886) 11 Bom. B20,; sad, (1885) T All. 788, 748 ; Narmimham 
Lakshman v* Amrit, (ItOO) ^24 Bom, r, Mabu Rao, [1989] Mad. 888. 

591, 2 Bom. L. R. 886; Mislutfe- Lai ® Mahadeva Mc^a! v. Vitabasavu 
Gommmi v, EaMml Dm JBanerjee, (1008) • Royal, (1948) 50 Bom. L. R. 688, r.c. 

81 Cal. 155; * Mufmmnmd Buleman v. Matt 

Mmimth Mirra, (1922) 1 Pat. 606. Earn, 11986] 21 Lah. 868. 
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ginal document.^ But a writteix statement of the contents of a copy of a docu- 
ment, the original of which the person making the statement has not seen, cannot 
be accepted as secondary evidence.® This clause does not necessarily mean that 
a witness who is called to give evidence as to a lost document must have himself 
read the document. He would be a competent witness if, having physically seen 
the document, the contents thereof had been read out or explained to him.® 

Proof of document, 64. Documents must be proved by primary 

by primary evidence. evidence except in the cases hereinafter mentioned. 

COMMENT. — Principle. — written document can only be proved by the 
instrument itself. It is a general rule that if a person wants to get at the contents 
of a written document the proper way is to produce it if he can, “Where the 
contents of any document are in question, either as a fact in issue or a subaltemate 
principal fact, the document is the proper evidence of own contents^ and all 
derivative proof is rejected until its absence is accounted for. But where a written 
instrument or document of any description is not the fact in issue, and is merely 
used as evidence to prove some fact, independent proof aliunde is receivable. Thus 
although a receipt has been given for the payment of money, proof of the fact of 
payment may be made by any person who witnessed it. , . .So, although where the 
contents of a marriage register are in issue, verbal evidence of those contents is not 
receivable, yet the fact of the marriage maybe proved by the independent evidence 
of a person who was present at it.”* 

Oral admissions as to the contents of a document are not relevant, unless 
and until the party proposing to prove them shows that he is entitled to give 
secondary evidence of the contents of such document, or unless the genuineness 
of a document produced is in question. 

65, 3^condary evidence may be given of the 
Cases in which se- existence. Condition or contents of a document in 
tog'^dl^Senta"^y the following Cases 

be given. (a) when the original is shown or appears to be 

in the possession or power — 

of the person against whom the document is sought to be proved, or 
of any person, out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person 
does not produce it ; 

{b) when the existence, condition or contents of the original have 
been proved to be admitted in writing by the person against whom it is 
proved or by his representative in interest ; 

(c) when the original has been destroyed or lost, or when the party 
offering evidence of its contents cannot, for any other reason not arising 
from his own default or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily 
moveable ; 

1 Ma Mi V. Kallander Ammal ® Mehi Lai v. Bamji Das, (1024) 
{No, 2), [1036] 54 I. A. 61, 29 Bom. 47 All. 13. 

L. R. 800, 5 Ran. 18. * Best, 2nd Edn., p. 282 iBalhhadar 

» Kanayala v. Fyarahai, (1882) Prasad v. The Maharajah ofBetia, (1887) 
7 Bom. 130. 0 All. 351, 356. 
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(e) when the original is a public document within, the meaning of 

section 74 ; 

(f) when the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in British India, to be 

given in evidence ; 

(g) when the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in Court, and the 
fact: to be proved is the general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence of the contents of 
the document is admissible. 

In ease (I^), the written admission is admissible. 

In case (c) or (/), a certified copy of the document, but no other kind 
of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general result of the 
documents by any person who has examined them, and who is skilled 
in the examination of such documents. 

COMMENT. — This section enumerates the seven exceptional cases in which 
secondary evidence is admissible. Under it secondary evidence may be given of 
the; contents of a document in civil as well as in criminal proceedings. Under the 
English law stri<?ter proof in criminal than in civil proceedings is required. 

Secondary evidence of the contents of a document cannot be admitted with- 
out the non-production of the original being first accounted for in such manner 
as to bring it within one or other of the cases provided for in the section.^ It is 
incumbent on the person who tenders secondary sevidence to show that it is ad- 
missible and that the question of admissibility is ordinarily for the Court of first 
instance.® Questions as to the admissibility of evidence should be decided as 
they arise and should not be reserved until judgment in the case is g|ven.® 

‘Document’ means a document admissible in evidence. If a document is 
inadmissible in consequence of not being registered or not being properly stamped, 
secondary evidence cannot be given of its existence.* There is a distinction between 
relevancy and admissibility of documents. A document which is not relevant 
to the issue will be discarded by the Court, even though the opposite party does 
not object to it. If it is relevant to an issue, but cannot be admitted unless certain 
conditions are first complied with, as for instance, the proof of the loss of the original, 
then the absence of an objection by the opposite party to the admission of the docu- 
ment must be deemed to be tantamount to an admission of the existence of those 
circumstances and the document becomes admissible.® 

The section deals with the proof of the contents of documents tendered in 
evidence. 

Clause (a).~-The document need not be in the actual possession of the party ; 
It is enough if it is in bis power. 

The expression ‘not subject to’ seems intended to include the case of a person 

^ Mrishna Kishmi Chaodhrmi v, U, B. R. (1807-1001) 870. 

Kishofi Lai May, (1887) 14 Cal. 486, * Stokes’ Anglo-Indian Codes, Vol. 

14 I. A. 71. n, p. 802!. 

. L Mmmk v. Ma U, (1808) ® Badml Islam Ali Khan v. Mst 

2 U. B. R. (1807-1001) 880. AM Begum, (1085) 16 Bah. 782, 802. 

® Abdul Basack v. Ma XJ, (1808) 2 
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not legally Iboimd to produce the document, who refuses to produce it.i 

‘Legally bound to produce it’. — ^The wording of this clause has given rise 
to considerable doiifol-. Secondary evidence of a document is admissible when 
the original appears lo foe in the possession of any person legally bound to produce 
iL This clearly covers a document which is unjiistillably withheld by any person, 
thxis differing from the English law on the point. But if a person sunmioned to 
produce a document objects to do so and his objection is upheld by the Court, 
it seems equally clear jthat such a document does not fall within the words of this 
section. It may be, however, that the Courts will admit secondary evidence in 
such a case upon the general principles of the English law and the decisions of the 
English Courts upon the subject.® 

‘When after the notice mentioned in s. 66, such person does not produce 
ith— This clause seems to mean : when any person in whose possession or power 
the original may be, after receiving the notice (if any) required by s. 66, does not 
produce such original,® The sole object of a notice to produce is to enable the 
adversary to have the document in Court to produce it if he likes, and, if he does 
not to enable his opponent to give secondary evidence thereof, so as to exclude 
the argument that the latter has not taken all reasonable means to procure the 
orhnnal, wliich he must do before he can be permitted to make use of secondary 
•'evidence.^'' , . 

Clause- (fo).— This clause must be read with s. 22. Under it the written ad- 
mission may always he proved. The oral admission can only be proved under 
the circumstances mentioned in clauses {a), (c) and (d). But secondary evidence 
by means of a written admission under this clause cannot be given of the contents 
of a document, which is inadmissible for want of registration® or of stamps.® 

Clause (c) —Secondary evidence is admissible when the party offering evi- 
dence of the contents of a document cannot for any reason not arising from his ; 
own default or neglect produce the original document in reasonable time.’ Second- 
ary evidence of the contents of a document cannot be admitted without the non- 1 
production of the original being first accounted for.® It is not permissible to go to 
other evidence for the purpose of indicating what the contents of the document 
may prove to be if once it were examined.® There must be evidence on the record 

to show that the document has been lost.^® 

To prove the loss of a document, evidence of diligent search is necessary. 

See illustration (&) to s. 104. Copies are inadmissible without proof of the search 
of the originals.^ The loss of a document can never foe proved absolutely. Where 


1 Stokes’ Anglo-Indian Codes, Vol, 
II, p. 80^. 

2 Field, 8th Edn., p. 436. 

a Stokes’ Anglo-Indian Codes, vol, 
TT 892. 

* J)wyCT V, CollinSy (1852) 7 Ex* 

639,647. . 

5 Varada v. Krishnmamit (1882) 6 

Mad. 117. ^ 

a Bamodar Jagannaik v. Atmaram 
mbaj% (1888) 12 Bom. 443. 

^ Surendra Krishna Boy v, Mvrm 
Mahammad Syed Ali Matwali, (1935) 
63 I. A, 85, 38 Bom. L, li. 330. 


Muhammad Zafar v. Zahur Km* 
<iin, (1926) 49 All. 78 ; Womesh Chunder 
Ghose V. Shama Sundari Bah (1881) 
7 Cal. 98 ; ML Mana v-Lokumal, [1943] 
ICar. 420. 

® K, S. Bonner ji v. Sitanath, (1921) 
24 Bom. L. B-. 665, 49 I. A. 46, 49 
Cal. 825. 

10 Mohammad Khan v. Sheo Mhikh 
Singh, (1020) 5 Luck. 377. 

11 Krishna Kiskori Chaodhrani v. 
Kishori Lai Boy, (1887) 14 Cal. 486, 
14 I. A. 71 ; ffarriptia Bebi v. Bumt” 
iii Debi, (1892) 10 Cal. 438, 19 I. A. 79. 
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a document has not been seen for many years, the statement by a person who 
was alleged to have been in possession of it that it was never with him nor was it 
with him then, is sufficient evidence of its loss.^ Wiere a promissory note filed 
with a plaint disappeared from the Court file, it was held that the plaintiff was 
entitled, without showing how the disappearance or the loss arose or who abstracted 
it from the file, to give secondary evidence of it.® If a registered sale-deed is lost a 
<‘ertffied copy can be put in as secondary evidence.® 

Secondary evidence of a lost public document, other than a certified copy. 
Is admissible upon proof of loss or destruction of the original, and further proof 
that no certified copy of the original is available to the party seeking to prove the 
contents of the original. So long as the original is in existence, no secondary evidence 
other than a <!crtified copy is admissible.* Where the record in a case has been 
<iestroyed and is not available for the purpose of proving previous convictions, 
se<.H>ndary evidence under this clause is admissible.® 

Secondary evidence of the contents of a doument cannot foe given by a party 
w ho is in custody of the original document.® 

Clause (d).— This clause covers things not easily moved, as in the case of 
things fixed in the ground or a building ; for example, notices painted on walls, 
tablets in buildings, tombstones, monuments, or marks on boundary trees. Second- 
ary evidence is achriissibic on account of the great inconvenience and impracti- 
irabliity of producing the original. 

Clause (e). — ^This clause is intended to protect the originals of public records 
frofu the danger to %vhich they would be exposed by constant production in evidence. 
Sec'ondary evidence is admissible in the case of public doeuments mentioned in 
s. T4. What s. 74 provides is that public records kept in British India of private 
documents are public documents, but private documents of which public records 
are kept are not in themselves public documents. A registered document, therefore, 
does not fall under either clause (e) or (/). The entry in the register book is a public 
document, but the original is a private document. A certified copy of the original 
cannot be given in evidence. 

Public documents can only be proved by their production or by secondary 
evidence of the nature described in this clause ; they cannot be proved by the 
oral evidence of a witness,^ The rule that a certified copy is the only secondary 
evidence admissible when the original is a public document, does not apply where 
the original has been lost or destroyed.® 


Clause (f). — Certified copies are admissible as secondary evidence under 
this clause. Sections 76, 78 and 86 may be read along with it. Where an original 
document cannot be given in evidence owing to a statutory ban its certified copy 
cannot be admitted in evidence, e.g., certified copy of the income-tax return.® 

The last but one paragraph of this section provides *‘in case (e) or (/), a certified 
copy of the doemnent, but no other kind of secondary evidence, is admissible.” 

^ Basant Singh v. BnJmJ Satan « Hita Lai v. Ganesk Prmad, 

Single, (11185) 87 Bom. L. R, 805,, m • 4 All. 406, p.c. 

J. A. 180, 57 All. 494. ? Gunga Bam v. The JSmperor of 

^ lulsi Bam v. Bam Satan, (1924) India, (1902) P. R. No. 5 of 1903 (Cr.). 

27 Bora. L. R. 777, p.c. » Ckandresimar Premd Ilattdn 

® hntmam AM v. Jamna Ptmad^ Singh v. Bkheshmat Pvaiap Nmtdn 

(1921) 24 Bom. L, R. 675, 48 I. A. 365. Singh, (1926) 5 Fat. 777, ’ 

Shah, » Devidatt v. Sktimm, (1931)' 84 

(ia78)^P. R. No. 68 of 1878 (Civil). . Bom. B. R. 236, 56 Bom, 824.' 

® Pokat V. Ctmn, [1941] Kar. 808. 
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This applies to the ease in which the public document is still in existence on the 
public records,^ Wliere a case falls tinder clause (a) or clause (c) and also under 
clause (/) any secondary evidence may be received.* 

Clause (g). — ^This provision is meant for saving public time. Where tlie fact 
to be proved is the general result of the examination of numerous documents and 
not the contents of each particular document and the documents are such as can- 
not be conveniently examined in Court, evidence may be given, under this section, 
as to the general result of the documents by a person, who has examined them and 
who is skiEed in the examination of those documents, although they may be public 
within the meaning of this section and s. 74.® 

Objection to reception of secondary evidence in Appeal Court. — a copy 
of a document is admitted in evidence in the first Court without any objection, no 
objection can be allowed to be taken in the Appeal Court as to its admissibility.^ 
The object of the rule is obvious, for, if objection is taken in the first Court, the 
party producing the copy can ask for an adjournment in order to get the original 
ot else to give evidence justifying the admission of secondary evidence. 

66. Secondary evidence of the contents^ of the documents referred 
to in section 65, clause (a), shall not be given unless 
^ paxty^ proposing to give such secondary evidence 

has previously given to the party in whose possession 
or power the document is, or to his attorney or pleader, such notice, to 
produce it as is prescribed by Jaw ; and if no notice is prescribed by law, 
then such notice as the Court considers reasonable under the circumstan- 
ces of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in any 
other case in which the Court thinks fit to dispense with it : — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must 
know that he will be required to produce it ; 

(8) when it appears or is proved that the adverse party has 
obtained possession of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of 
the document ; 

(0) when the person in possession of the document is out of reach 
of, or not subject to, the process of the Court. 

COMMENT. — ^This section lays down that a notice must be given before 
secondary evidence can be received under s. 65 (a). Notice to produce a document 

3- Kcdandan v. Kunhimni, <1882) 6 Dm Banerjee, (1003) 81 Cal. 155 ; 
Mad. 80, 81. Akbur AH v. Bhyca Lai Jha, (1880) 

* In the Matter of a Collision between 6 Cal. 666 ; Bacharam Mundul v. Pearp 
the and the *’BrenMldaf'^ (1870) Mohun Manerjee, (1883) 0 Cal. 813; 

6 Cal. 568, 573. Narendra Narain Bed v, JBishun Chun- 

» Sundar Knar v. Chandreshxmr dra Das, (1885) 12 Cal. 182 ; Chimnaji 
Prasad Narcdn Singh, (1907) 04 Cal. Gomnd Godbole v, XHnkar Dhondev 
200. , Godbole, (1886) 11 Bom. 320 ; Thet She 

^ Kistmi Lai Goswami v. Bahhal v. Mawwg Ba, (1005) 3 L. B. E. 40. 
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iimrt foe la writing. Order XXI, r. 15, of the Civil Froeedare Code, prescrlfoeg 
the kmd of notice to prodace a docament. 

Notice is required in order to give the opposite party a sufficient opportunity 
to produce the document, and thereby to secure the best evidence of its contents,^ 
Such notice may be dispensed with if it is not necessary on the pleadings® or the 
(.’oiirt thinks fit to dispense with it.® 

1« ‘Secondary evidence of the contents ’.—“Secondary evidence of the 
contents” means apparently “not.... of the existence or condition” of the 

documents*'* 

2. ‘Party’. — ^lliis word meaas not only adversary in the cause, but also 
stranger ‘legally bound to produce’ the document.® 

Proviso. — ^The proviso enumerates six eases in which a notice is not required 
to be given to the party in whose possession or power the document is, in order to 
render secondary evidence admissible. 

The proecxiure for the production of documents in criminal cases is laid down 
in m. 94-08 of the Criminal Procedure Code, 

Section 175 of the Indian Penal Code punishes the person who omits to produce 
a document reqtiired by a public servant. 

67. If a document is alleged to be signed or to 
Proof of sipaturo havc been written wholly or in part by any person, 
per,wn alleged Ui have the Signature or the handwriting of so much of the 
meatVroduced!” document as is alleged to be in that person’s hand- 
writing must be proved to be in his handwriting. 

COMMENT. — ^This section merely requires proof of signature and hand* 
writing of the person alleged to have signed or written the document produced.® 
Mere admfesipn of exeeutlon of a dqcu^eigt . ndt sufScient. Proof that the slgna* 
ture of the executept Is ipl&ff^andwriting is necessary. ’ 

The Evidence Act permits secondary evidence to be given with regard to the 
attestation of an attesting witness who is either dead or cannot be brought to Court. 
The signature of the attesting witness when proved in evidence is proof of every 
tMng on the face of the document and that he saw the executant make his mark.® 

As to the method of proof, see, ss. 47 and 78. 

Besides the question which arises as to the contents of a document (see ss. 61-66), 
there is always the question when the document is used in evidence, — Is it what 
it purports to be ? In other words, is it genuine? The evidence upon this point 
is dealt with in ss* 67-78. The nature of the evidence will <iepend to a large extent 
on the nature of the docinnent. If it is a mere memorandum, such as the entry 
in a diary mentioned in s. 32(^!>), it must be proved that the diary was really that 
of t he jierson whose statements it is said to contain . If it is a letter it must be shown 
who wrote it, or at any rate who signed it, for a signature to a document turns the 

* Surmdm Mfwhm Boy v. Mirm If, p. 898, 

Makmnwmd Byed AH (1985) ’ ® Ibid, ' ‘ 

m L A. 85, 88 Bom. L. R. 880. « Abdool AH v. Abdoor Buhman, 

® XHnanath Bai v. Bmm Bai, (1926) (1874) 21 W. R. 429. 

6 Fat. 102. ’ Bulakidas v. Shaikh Chhotu, 

® Bmrmdm Mrishm Boy v. Mirm [1942] Nag. 661. 

Mohammad, sup. s Pmnumami Gmnden v. Kalyana 

* Stokes’ Anglo-Indian Codes, VoL (1984) 57 Mad. 662. 
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whole document into a statement by the person who signs it. If it is an agreement 
it must be shown who executed it.i 

Execution of document. — ^Execution means signing, sealing and delivery of 
a document. The term may be defined as a formal completion of a deed. It is 
the last act or series of acts w'hich completes it.^ 

Mere registration of a document is not in itself sufficient proof of its execution.® 

Case.—- A deed of conveyance was tendered in evidence which purported to 
bear the mark of G, as vendor, and which was duly attested by four witnesses. 
G, however, denied that she had ever executed the deed, and said that the mark 
was not hers. All the attesting witnesses were dead. A witness was called who 
knew the handwriting of one of the attesting witnesses, and who swore that the 
signature of that witness to the attestation clause of the deed was genuine. It 
was held that the deed was admissible is evidence, its execution by G being sufficiently 
proved.'^ 

68. If a document is required by law^ to be attested,^ it shall not 
be used as evidence^ until one attesting witness at 

Proof of execution of least has been called for tlie proving its 

i aw™b^^attestS? execution,^ if there be an attesting witness alive, 
and subject to the process of the Court and capable 
of giving evidence : 

Provided that it shall not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which has 
beenx^gistered in accordance with the provisions of the Indian Registra- 
tion" Act, 1908^2^6^ its execution by by whom it purports 

to have been executed^ is '^'specjjfic^^ 

COMMENT. — ^This section applies to cases where an instrument required by 
law to be attested bears the necessary attestation. What the section prohibits is 
a proof of execution of a document otherwise than by the evidence of an attesting 
witness if available.® 

This section applies only where, has to be proved. 
Where, however, the execution is not to be proved, it is noFnecSary^Io'Bt^ 
attesting witness, unless it is expressly contended that the attesting witness has not 

witnessed the execution of the document.® 

The object of placing more attestations than one upon a document whether 
at the party’s voluntary instance or by requirement of law, is ordinarily not to 
demand the combined testimony of all at the trial, but merely to provide by way 
of caution a number of witnesses ; so that the contingencies of death, removal 
of residence, and the like, may be guarded against, and one witness at least may 
be available. But the main object in statutes requiring attestation as an element 
of validity is to surround the act of execution with certain safeguards ; the object 
of securing evidence for litigation is a secondary one.’^ 

1 Markby, 60. 11 Bom. 690. 

2 Bhawanji HordhumY. DevjiPmja, ® Veerappa Kavundan v. Bamasami 

(1894) 19 Bom. 635. Kavundan, (1907) 30 Mad. 251 ; Bam 

3 Salimatul-Fatima Alias Bihi Bos- Gopal Lai v. Aipna Kunwar, (1922) 
savhi V. Boylashpoti Narain Singh, 44 All. 495, 49 I. A. 413. 

(1890) 17 Cal. 003 ; BulaUdas v. Shaikh ® Komalsing Kumarsing v. Krishna- 
Chhotu, [1942] Nag. 661. to*, (1945) 48 Bom. L. R. 83. 

* Abdulla Paru v. Gannibai, (1887) ’ Wigmore, s. 1304. 
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This section is not permissive or enabling. It lays down the necessary require- 
ments which the Court has to observe in order that a document can held to be 
proved. The principle underlying the section is that execution of the will mus^ be 
proved by at least one attesting witness, that it is only an attesting witness who is 
entitled to prove the execution of the will. It is a concession that the Legislature has 
made. If that concession does not result in complying with the mandatory require- 
ments of this section the only proper method is to call the other attesting witness, so 
that both the attesting witnesses are before the Court, and the due execution of the 
will is proved by the two attesting witnesses which are necessary before a will can 
become a valid document.^ 

1. ‘Required by law*. — ^This means required by the law of the country 
where the property is situate. The rule as to the law of domicile is not extended 


to immoveable property, ? 

2. ‘Attested*. — “Attested” means that a person has signed the document 
by way of testimony to the fact that he saw it exeeuted.^^ Ah attesting witness 
is one who signs the docuinent iin the presence of the executant , seeing the 

execution of the docximenf pr acknowledgment of the 

execution of the doc ument by the executant.® A document cannot he attested by 
a party to it. The object of attestation is that some person should verify that ^ 

deed was signed voluntarily. Knowledge of the contents of a document ought notli/^ ' 
to be inferred from the mere fact of attestation.* 


‘Attested’, in relation to an instrument, means attested by two or more wit- 
nesses each of whom has seen the executant sign or affix his mark to the instru- 
ment, or has seen some other person sign the instrument in the presence and by the 
direction of the executant, or has received from the executant a personal acknowledg- 
ment of his signature or mark or of the signature of such other person, and each of 
whom has signed the instrument in the presence of the executant ; but it is not 
necessary that more than one of such witnesses should be present at the same time, 
and no particular form of attestation is necessary (see s. B of the Transfer of Pro- 
perty Act and s. 63 (c) of the Indian Succession Act). 

Where a document is written, executed and attested in one ink the presumption 
of due attestation is permissible under the maxim “Ownia preesumuntur rite et solen- 
niter esse acta donee probetur in contrarium*\^ 

“Personal acknowledgement” is not the equivalent of “express acknowledg- 
ment” by words and an acknowledgment may be inferred from gestures or conduct.® 
According to the Allahabad, the Patna and the Bombay High Courts, the 
scribe of a mortgage deed cannot be counted as an attesting witness merely because 
he has signed the deed, even though the deed may in fact have been executed in 
his presence,’ but the Madras® and the Calcutta® High Courts have held to the 
^ Vishnu Bam Krishna v. Nathu ’ Badri Prasad v. Abdul Karim, 
Vithal, (1948) 50 Bom. L. R. 245, (1913) 35 All. 254 ; Bam Bahadur 

® Alagappa Chettiyar v. Ko Kala Singh v. Ajodhya Singh, (1916) 20 C. 
Pai, [1940] Ran. 199; Shamu Patter v, W. N. 699 (Patna); Balichand v. 
Abdul Kadir Bavuthan, (1912) 35 Mad, Lotu, (1919) 22 Bom. L. R, 136, 44 
607, 39 I, A. 218, 14 Bom, L. R. 1034. Bom. 405 ; Amardas Mangaldas v. 

® Lachman Singh v. Surendra Baha- Harmanbhai Jethahhai, (1942) 44 Bom. 
dur Singh, (1932) 54 All. 1051, f.b. L. R. 643. 

* Nainsukhdas Sheonarayan Shop v. ® Paramasiva TJdayan v. Krishna 

aooerdhandas, [1947] Nag. 510. Padayachi, (1917) 41 Mad. 535. 

^ Bao Bhimsingh v. PaHrehand, ® Jagannath Khan v. Bajrang JOas 

[1917] Nag. 649.^ Agarwala, (1920) 4)S Cal. 61 ; Abinash 

® Amir Husain v. Abdul Samad, Chandra Bidyanidhi Bhattacharya v. 
[1937] All. 723. Dasarath Malo, (1923) m 596. 
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eontrary. The Hangoon High Court has held that the writer of a document may 
perform a dual role ; he may he an attesting witness as well as the writer. When 
a man places his signature upon a document and at the same time describes himself 
as the writer thereof, the inference is that he signs as the writer and nothing else, 
but, as a matter of fact, it can be shown that he signed not only as the writer but 
also as a witness of the fact that he saw the document executed or received a personal 
acknowledgment from the executant that he had executed it.^ The Bombay High ^ 

Court has further held that where the writer has signed not as a scribe but as an 5 

attesting witness the attestation is good.* Where the only available attesting witness ! 

to a mortgage deed denies his attestation, it is permissible to prove the deed by 
calling its writer under s. 71 to depose to the execution of the deed by the mortgagor i 

and to its attestation by the two witnesses. 3 

The direct evidence of the attestor will be “primary evidence”. If there 
is no attesting witness alive^ then the document must be proved in the manner 
provided by ss. 47 and 73. 

Documents requiring attestation,— ( 1 ) A will (ss. 57 and 63 of the Indian j 

Succession Act, 1925); ( 2 ) a mortgage, the principal money secured by which 1 

is Rs. 100 or upwards (Transfer of Property Act, s. 59) ; (3) a gift of immoveable 
property (Transfer of Property Act, s, 132). ! 

3, Tt shall not be used in evidence’, — ^These words mean that the docu- 
ment cannot be used in a suit for enforcement of the document, leaving the ordinary : 

provisions of law in s. 67 to apply where the document is.to be used for any other 
purpose. Although a document cannot be used in evidence as a mortgage deed, ‘ 

which requires attestation, yet this section doe^ not prevent it from being used in 
evidence for the purpose of proving it as an acknowledgment saving limitation.* 

4. ‘Until one attesting witness at least has been called for the purpose 

of proving its execution’. — ^The word ‘called’ means tendered for the purpose 
of giving evidence.® It is not necessary for the attesting person, in order to prove 
execution, to point to the signature or mark made by the executant. It does not 
therefore follow , that because a witness is unable to point to the signature on a | 

document of the person whose signature he purports to have attested, he has failed - 

to prove that signature.* 

This section does not say that a document required to be attested by two 
witnesses shall he proved by the evidence of one of them. ’ All that it provides is 
that such a document shall nojt be accepted in evidence unless the evidence of at ; 

least one of the attesting witnesses is called. The words “at least” presuppose • 

that more evidence may he required and it can only be by reference to the circum- 
stances of each ease that the quantum of evidence necessary to discharge the onus of 
^ proof can be measured. A -will duly signed by the testator and attested by two 
witnesses, who attest not in the presence of each other but at different times on the ' 

acknolwledgment by the testator of his own signature, cannot be admitted to proof # 

on the evidence of only one of the attesting witnesses.^ 

1 Alagappa Chettiyar v. Ko Kala [1939] All. 366. 

P<di [1940] Kan 199. ® Moti Chand v. Lalia Prasad> 

® Yacubkhan v. Guljarkhan, (1927) (1917) 40 All. 256. 

52.Bom. 219, 30 Bom. L. K. 565. * iRiazulnisa Begam Msi. v. Lala 

* Lakshman v. Krishnaji, (1927) 20 Puran Chand, (1943) 19 Luck. 443. 

Bom. L. R. 1425. ’ Boda Promroze -v, Kanta Varjivan-^ 

* Shyam Lai v, LaJtshmi Narain, das, (1945) 47 Bom. L. R. 700. 
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In England, in virtue of s. 8 of the Evidence Act, 1938,^ a document to the 
validity of which attestation is requisite may be proved in the manner in which it 
might be proved if no attesting witness were alive. 

5. Proviso.— The proviso was added by Act XXXI of 1926. It simplifies 
the difficulty of calling attesting witnesses where the document to be proved is 
a registered one and is not a will and its execution is not specifically denied by the 
person executing it.^ If the attestation is not specifically denied it is not necessary 
to call any attesting witness.® 

The words “spcifically denied” mean specifically denied by the party against 
whom it is sought to be used and not only by the executant. Where, therefore, a 
party against whom a document is sought to be used denied its execution, even though 
the executant does not do so, it is necessary to call an attesting witness to prove it.^ 

A third party who is a party to a mortgage suitbnt not to the mortgage deed can deny 
execution and require proof of attestation when the executant of the deed admits 
execution.® 

The Madras High Court has held that the proviso has a retrospective effect 
as it relates to processual la%v and not to substantive law. If the execution of a 
deed required to be attested by law is not denied by the executant, it need not 
be proved by any attesting witness, though it might have been executed before 
the enactment of the proviso.* 

6. ‘Execution’. — ‘Execution’ means not only signing by the person exe- 
cuting the document but also the attestation of his signature by witnesses where 
it requires such attestation.'' 

69. If no such attesting witness can be found, or if the document 
purports t6 b^M'^exeetited iti the United King- ■ 
testing witness found. dom, it must be proved thatfthe atte|totwnjitS»e * 
attesting: witn^s at least is in his Jxaadbs^ifig, and ^ 
that o£^_per^^ dopiqiljOll^^ 

handwriting 

COMMENT, — ^An attesting witness, if available, should he called in evidence. 

If the attesting witness is dead, or is living out of the jurisdiction of the Court or 
cannot be found after diligent search,® or if the docimient purports to have been . 
executed in the United Kingdom of Great Britain and Ireland, two things must be " 
proved : , 

(1) the signature of one attesting witness, and 

(2) the signature of the executant. 

Where the executant of, and all the marginal witnesses to, a mortgage deed 
were dead, it was held that the mortgage deed was sufficiently proved by evidence 

^ 1 & 2 Geo. VI, c. 6. ^ Chandra Kali v. Bkabuti Prasad^ 

® The following cases are affected (1943) 10 Luck. 36.5. 
by this proviso : Veera'ppa Kamndan ® Syed Zaharul Hussein v. Mah<ideo„ 
v. Jftamasami Kamindan, ^ (1907) 30 [1948] Nag. 621. 

Mad. 251 ; Satish Chandra Mitra v. « Tkayammal v. Mtdukumaraswami 

Jogendranath MahalanoHs, (1916) 44 Chettiar, '{1929} 53 Mad. 119. 

Cal, 345. ’ Hart Nath Ghosh v. Nepal Chandra 

® Yacubkhan v. Guljarkhan, (1927) Bay Ckaudhuri, [1937] 1 Cal. 507. 

52 Bom. 219, 30 Bom. L. R. 565; ® Mussammat Shahzadi Begam v. 

Bari Nath Ghosh v. Nepal Chandra Syed Muhammad Qjosim^ (1928) 7 Bat. 
Bay Chaudhuri, [1937] 1 Cal. 507; 312. In this case the effect of the 

Skeo Batan Singh v. Jagannath, (1936) proviso to s. 68 was not brought to 
12 Luck. 681. ’ the notice of the Court, 
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that the signature of the mortgagor was. in his handwriting and that the signatures 
of two of the marginal witnesses were in their handwriting.^ 


Admission of eneou- ^ ^O. The admission^ of a party to an attested 

tion by party to attest- document of its cxecution by himself snail be sujfi- 
ed document. cient praptof its, exeQutiQ.D. as against him, though it 

be a document required by law to be attested. 


COMMENT. — ^This section serves as a proviso to s. 68. 

The effect of this section is to make the admission of the executant a sufHcient 
proof of the execution of a docmnent as against the executant himself,® even though 
it may be a document attestatioi^of which is required by law.® The document is 
not for that reason binding on other persons** An attested document means a duly 
attested one, and the execution that is contemplated in this section is a due execution 
or execution in accordance with w^hat the law requires for a particular document ; 
so, if a question of attestation is put in issue, it is incumbent on the plaintiff to prove 
that the document has been duly attested before this section can be relied on.® 

Scope.— This section operates only where the person relying on a document 
has not given any evidence at all of due execution of the document by tbe executant 
but relies on an admission of execution by the latter. So that if a mortgagor admits 
execution of a document in the written statement, it is wholly unnecessary for 
the mortgagee to adduce any evidence as to the execution of the document. It is 
only in cases where it appears on the face of a document or it is positively made out 
by the evidence on the record that a document required by law to be attested has 
not been attested in accordance with law that this section cannot be made applicable 
in spite of the admission of a party to an attested document of its execution by himself 
for the simple reason that a Court cannot shut its eyes to obvious facts appearing 
on the face of a document or on the surface of the record.® 


1, ‘Admission*. — ^The admission here spoken of relates only to the exe- 
cution. It must be distinguished from the admissions mentioned in ss. 22 and 
65(6) which relate to the contents of a document. 

The Calcutta and the Allahabad High Courts have held that the word ‘ad- 
mission’ relates only to the admission of a party in the course of the trial of a suit, 
and not to the attestation of a document by the admission of the party executing 
it. In other words, it has no relation to any admission of execution made before 
an attesting witness without reference to any suit or proceeding,'^ But the Patna 
and the Rangoon High Courts have laid down that an admission under this section 
is admissible in evidence even though it be an admission not made in the course of 
legal proceedings pending before a Court of Justice, but which may be an admission 
made antecedent to the institution of legal proceedings.® The Madras High Court 

Utfam Singh v. Hiiham Singh, Bakhsh Singh^ (1936) 12 JLuck. 109. 


V. ' 

(1916) 39 AIL 112. 

® Jagannath v, Bavji, (1922) 24 
Bom. L. R. 1296, 47 Bom. 137. 

® Asharfi Lai v. Musammut Nannhi, 
(1921) 44 AIL 127 ; Baja Bam v. Thakur 
Bameshwar Bakhsh Singh, (1936) 12 
Luck. 109. 

* Arjun Sahu v. Kelai Bath, (1922) 
2 Pat. 317. 

® Davood Bowther v. Bamanathan 
Chettiar, [1938] Mad. 523. 

® Baja Bam v. Thakur Bameshwar 


’ Abdul Karim v. Salimun, (lS99) 
27 Cal. 190; Baj Mangal Misir v. 
Mathura Dubain, (1915) 38 AIL 1. 
See Asharfi Lai v. Musamnmt Nannhi, 
(1921) 44 AIL 127. 

® Nageshwar Prasad v Eachu Singh, 
(1919) 4 P. L. J. 511, doubted in Mu- 
sammat Mira Bibi v. Bamdkan Lai, 
(1921) 6 P. L. J. 465 ; Aung Bhi v. 
Ma Aung Krwa Pru, (1923) 1 Ban. 
557. 
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has adopted the view of the Calcutta and the Allahabad High Courts and held that 
t the admission within the meaning of this section must be an admission made for 

the purpose of or having reference to the cause either in the pleadings or during 
the course of the trial.^ 

WhiJe it is not in all cases that an admission of the executant binds his successors 
in interest for the purposes of this section, but the admission is binding on the 
executant's successor in interest when the latter founds his title to the property in 
suit upon a document which contains such admission, for then he must be taken to 
have accepted it as correct.® 

CASE. — In a suit to enforce a mortgage, it appeared that one of the executants 
was a pardanashin woman who had signed the deed inside the parda, and that the 
persons who signed as attesting witnesseis were outside the parda and did not see 
her ajfhx the signature. At the trial she admitted having signed the deed. It was 
held that this section applied only to a document which was duly attested, and 
that as the mortgage deed was not attested within the meaning of s . 59 of the Transfer 
of Property Act, 188‘i, it was invalid as against her in spite of her admission.® 

Proof when attesting attesting witness denies or does not 

witness denies the recollect the execution of the document, its execution 
execution. ployed by Other evidence. 

COMMENT. — Principle. — ^Where an attesting witness has denied all know- 
, ledge of the matter, the case stands as if there was no attesting witness, and the 
execution of the document may be jgroved^by other independent evidemg^,* This 
section oniy operates If the attesting "witness dehies'df does nOt recolICi^fffie execution 
of the document. Under it execution of a document includes attestation.® 

This section provides that if the attesting witness denies or does not recollect 
, the execution of the document its execution may be proved by other evidence. This 
is a sort of a safeguard introduced by the Legislature to the mandatory provisions of 
s. 68, where it is not possible to prove the execution of the will by calling attesting 
witnesses, though alive. This section can only be requisitioned when the attesting 
witnesses who have been called fail to prove the execution of the will by reason of 
either their denying their own signatures, or denying the signature of the testator, 
or having no recollection as to the execution of the document. The section has no 
application when one attesting witness has failed to prove the execution of the will 
and other attesting witnesses are available who could prove the execution if they 
were called.® 

Proof of document 72* An attested document not required by law 

be attSed. ^ to be attested may be proved as if it was unattested, 

COMMENT. — Principle. — ^Where the law does not require attestation for 
^ the validity of a document, it may be proved by admission or otherwise, as though 
no attesting witnesses existed. 

1 JDavood Bmvther v. Bamanathan * See Lakshman v. Krisknajh (1927) 

Chettiar, [1938] Mad. 523, 532. 29 Bom. L. R. 1425. 

® Chandra Kali v. Bhahuti Prasad, ® Lakshman Sahu v. Gokhul Malm- 

(1043) 19 Luck. 305. rana, (1921) 1 Pat. 154. 

® Kira Bibi v. Bam Mari LaU, ® Vishnu Bamkrishnav.NathuVithal, 

(1925) 5 Pat. 58, 27 Bom. L. R. 1144, (1948) 50 Bom. L. R. 245. 

52 I. A. 362. 
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73. In order to ascertain whether a signature, writing or seal is 
that of the person j>y whom it purports to have been 
ture, wiling or **seai Written OF madc,^ nuy signature, writing or seal 
^^proved!^* admitted admitted OF pFovcd to the satisfaction of the Court 
to have been written or made by that person^ may 
be compared wit}|^|^^^ although that signature, 

writing or seal has not been produced or proved for any other purpose. 

The Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare the 
words or figures so written with any words or figures alleged to have 
been written by such person. 

This section applies also, with any necessary modifications, to 

finger4mpre£^|0is. 

COMMENT. — Principle. — ^The Court may compare the disputed signature, 
writing, or seal of a person with signatures, writings or seals which have been ad- 
mitted or proved to the satisfaction of the Court to have been made or written by 
that person. A Court may xeiy upon its own comparison of the signature, writing, 
or sea!, unaided by expert evidence.^ 

Handwriting can be proved in the following ways : — 

(1) By proof of signature and handwriting of the person alleged to have 
signed or written the document (s. 67) : 

(2) By the opinion cf an expert who can compare handwritings (s. 45) : 

(3) By a witness who is acquainted with the handwriting of a person by 
whom it is supposed to have been w^ritten and signed (s. 47) : 

(4) By comparison of signature, writing or se^l with others admitted or proved 
(s.73}. 

1. ‘By whom it purports to have been written or made’. — According 
to the Bombay High Court this expression means by whom it is alleged to have been 
written or made.^ The Calcutta High Court has constmed it to mean that the 
writing which is in dispute must itself in terms express or indicate that it was written 
by the person to whom the writing is attributed. It has observed that the section 
“does not sanction the comparison of any two documents, but requires that the 
writing with which the comparison is to be made, . . .shall be admitted ox proved 
to have been written by the person to whom it is attributed, and next the writing 
to be compared with the standard. . . .must purport to have been written by the 
same person, that is to say, the writing itself must state or indicate that it was written 
by that person. . . .a comparison of handwriting is at all times as a mode of proof 
hamrdous and inconclusive, and especially when it is made by one not conversant 
with the subject and without such guidance as might be derived from the arguments 
of counsel and the evidence of experts.”® 

According to the Bombay view when an anonymous writing is produced and 
ascribed by the prosecution to a particular person, the case for the prosecution 
must be taken to be that having regard to the admitted documents, and the com- 

^ Abdul SuhJian Khan alias Khalil- (1912) 14 Bom. L. R, 310. 
ur -Kalman v. Nusrat Ali Khan, ® . Barindra Kumar Ghose v. Emperor, 
(1936) 12 Luck. 606 ; Fakala Narayana (1909) 37 Cal. 467, 502, 503. See 
Smamy v. King-Emperor, (1937) 17 Sarojini Dasi'v. Kari Das Ghose, (1921) 
Pat. 15. 49 Cal. 235 ; Khijiruddin Sonar v. 

® Emperor v. Ganpaf Balkrishna, Emperor, (1925) 53 Cal. 372. 
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parison between them and the disputed writing, the prosecution alleges that the 
disputed document purports to have been written or made by the accused.^ 

2. ‘Signature, writing; or seal admitted or proved to the satisfaction 
of the Court to have been written or made by that person’. — ^Where such 
signature, writing or seal on a particular document is not proved or admitted to be 
genuine, it cannot be legitimately used for comparing it with the signature, writing 
or seal on other documents.® 

Specimen signatures and writings made by an accused person while he is in 
the custody of the police and while the police are investigating into the offence, 
are admissible in evidence at the trial of the accused for the offence of forgery.® 

Under clause 3 of the section a Court has power to direct an accused person, 
present in Court to make his finger impression for the purpose of comparistm with 
another impression supposed to have been made by him.^ 

In order to secure evidentiary value to footmarks, it is not enough to show that 
the footmarks tally with the shoes of the accused. The evidence must go further 
and show that the marks have some peculiarity which is found in the shoes of the 
accused and will not be found in most other shoes.® 


Public Documents. 

Public docuinents. 74. The following documents are public 

documents : — 

(1) documents forming the acts or records of the acts^ — 

(i) of the sovereign authority , 

(ii) of official bodies and tribunals, and 

(hi) of public ojBfieers, legislative, judicial and executive, of any 
parf^ of Her Majesty’s dominions, or of a foreign country. 

(2) public records kept in any Province'*' of private documents.^ 

COMMENT. — ^Documents are divided into two categories : public and 
private. 

This section states what comes in the category of public documents. Section 
75 states that all other documents are private. 

Certain modCs of proof are prescribed in regard to public documents as dis- 
tinguished from private documents. 

Sections 74-78 deal vdth (a) the nature of public documents, and (b) the proof 
which is to be given of them. Section 74 defines their nature ; and ss. 76-78 deal 
with the exceptional mode of proof applicable in their case. The proof of private 
documents is subject to the general provisions of the Act relating to the proof of 
documentary evidence contained in ss. 71-73. 

“There are several exceptions to the rule which requires primary evidence 
to be given... The most important and conspicuous exception, however, is with 
respect to the proof of records, and other public documents of general concern- 
ment ; the objection to producing which rests on the ground of moral, not physical 


^ Bmperor v. Ganpat JSalkrishna, 
(1012) 14 Bom. Ii. R. 310. 

® Sri Prasad v. Special Manager, 
Court of Wards, Balrampur Estate, 
(1036) 12 Luck. 400. 

® Emperor v. JRamrao Mangesh, (1982) 
56 Bom. 304, 34 Bom. L. R. 598. 

^ King-Emperor v. Tun Hlaing, 


(1923) 1 Ran. 759, f.b. ; Zakuri SaJm 
V. King-Emperor, (1927) 6 Pat. 623. 

® Emperor v, Bhikha Gober, (1943) 
45 Bom. L. R. 884. 

* As amended by the Indian In- 
dependence (Adaptation of Central Acts 
and Ordinances) Order, 1948. 
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inconvenience. They are, comparatively speaking, liable to corruption, alteration, 
or misrepresentation, — ^the whole community being interested in their preservation, 
and, in most instances, entitled to inspect them ; while private writings, on the 
contrary, are the objects of interest but to few, whose property they are, and the 
inspection of them can only be obtained, if at all, by application to a court of justice. 
The number of persons interested in public documents also renders them much 
more frequently required for evidentiary purposes ; and if the production of the 
originals were insisted on, not only would great inconvenience result from the same 
documents being -wanted in different places at the same time, but the continual 
change of place would expose them to be lost, and the handling from frequent use 
would soon insure their destruction. For these and other reasons the law deems it 
better to allow their contents to be proved by derivative evidence, and to nm the 
chance, whatever that may he, of errors h'fis&gffbSf inacchMI^TSSeri^^ either 
intentional or casual. But, true to its great principle of exacting the best evidence 
that the nature of the matter affords, the law requires this derivative evidence to 
foe of a very trustworthy kind, and has defined, with much precision, the forms of 
it which may be resorted to in proof of the different sorts of public writings.”^ 

Public documents form an exception to the hearsay rule and their admissibility 
rests on the ground that the facts contained therein are of public interest and the 
statements are made by authorised and competent agents of the public in the course 
of their official duty. 

1. ‘Documents forming the acts or records of the acts’. — “The word 
‘acts’ in the phrase ‘documents forming the acts or records of the acts’ is used in 
one and the same sense. The act of which the record made is a public document 
must be similar in kind to the act which takes shape and form in a public document. 
The kind of acts which section 74 has in view is indicated by section 78. The 
acts there mentioned are all final completed acts as distinguished from acts of a 
preparatory or tentative character. The inquiries which a public officer may make, 
whether under the Criminal Procedure Code or otherwise, may or may not result 
m action. There may be no publicity about them. There is a substantial distinc- 
tion between such measures and the specific act in which they may result. It is to 
the latter only. . . .that section 74 was intended to refer.”® 

A document which purports to be a letter or report of an executive official is 
not a public document.® 

Executive officer. — school master comes within the purview of ‘executive 
officer’ and a copy of a certificate given by him is admissible in evidence if properly 
certified.* 

2. ‘Public records kept in any Province of private documents’. — This 
clause refers to public records of original wfils and of registered documents. Accord- 
ing to the Bombay High Court an income-tax return is not a public document or 
a public record of a private document.® Similarly, the Calcutta High Court has 
held that certified copies of assessment or dues and order sheets are inadmissible 
in evidence.® The Madras High Court has held that an income-tax return or a 

^ Best, 12th Edn., ss. 484, 485, ® JDemdatt v. Shrimm^ (1931) 34 

pp. 407-409. Bom. L. R. 236, 56 Bom. 324. Same 

® Queen-Empress v. Arumugamt is the view of the Rangoon High Court : 
(1897) 20 Mad. 189, 197, f.b. Anwar AH v. Tafozal Ahmed, (1924) 

» Fazl Ahmad v. Crown, (1913) P. 2 Ran. 391. 

R. No. 1 of 1914 (Cr.). ® Pramatha Nath Pramanik v. Nirode 

* Makar aj Bhanmdas v. JS^rishnabai, Chandra Ghosh, [1939] 2 Cal. 394. 

(1926) 28 Bom. L. R. 1225, 50 Bom. 716, 
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statement filed in support of it is a public document and certified copies will be 
admissible under s. 05 (e).^ 

Private documents. 75. All Other documents are private. 

comment. — ^D ocuments wbicb are not public documents are private docu- 
ments, e.g., contracts, leases, mortgage-deeds, etc. 

76. Every public officer iiaving the custody of a public document^ 

which any person has alright to. inspect, shall give 

pubHc documentl^® ^ copy of it OB payment of 

the legal fees therefor, together with a certificate 
written at the foot of such copy that it is a true copy of such document 
or part thereof, as the case may Be,' and such’ certificate shall he dated 
and subscribed by such officer with his name and his official title, and 
shall be sealed, whenever such officer is authorised by law to make use of 
a seal, and such copies so certified shall be called c.^rtified copies. 

Explanation, — ^Any officer who, by the ordinary cdiilfse of official 
duty, is authorized to deliver such copies, shall be deemed to have the 
custody of such documents within the meaning of this section. 

COMMENT. — This section provides the means of proof of public documents 
which any person has a right to inspect. There is a common law right of a person 
to take inspection of a document in which that person is interested for the protection 
of such interest.® 

The section requires that the copy of a public document given by a public 
^ ofiicer should bear a certificate written at the foot of such copy that it is a true 
copy of such document. Where a copy bears no certificate and it is not supported 
by the evidence of the person who prepared it, it is not admissible in evidence.® 

77. Such certified copies may be produced in proof of the contents 
Proof of doc^ents of the public documents or parts of the public docii- 

iied^copiS!^^“ ° mcuts of which they purport to be copies. 

78. The following public documents may be 
proved as follows : — 

(1) Acts, ox’ders or notifications of the Central Government in any 
of its departments, or of the Crown Representative or of any Provincial 
Government or any department of any Provincial Government — 

by the records of the departments, certified by the heads of those 
departments, respectively, 

or by any document purporting to be printed b^r order of any such 
Government or, as the case may be, of the Crown Representative : 

(2) the proceedings of the Legislatures, — 

by the Journals of those bodies respectively, or by published Acts or 
abstracts, or by copies purporting to be printed by order of the Govern- 
ment concerned : 

(3) proclamations, orders or regulations issued by Her Majesty or 
by the Privy Council, or by any department of Her Majesty’s Govern- 
ment, — 


Proof of other official 
documents. 


^ Rama Rao v. VenJeataremayya, 
[1940] Mad. 969, v.B. 

® Shemdasani v. Sir Sugh Cocke, 


(1941) 43 Bom. L. R. 961. 

* Kkadim AU V. Jagannath., (1940) 
16 Luck. 230. 
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by copies or extracts contained in the London Gazette, or 
purporting to be printed by the Queen’s Printer : 

(4) the Acts of the Executive or the proceedings of the Legislature 
of a foreign country, — ^by journals published by their authority, or 
commonly received in that country as such, or by a copy certified under 
the seal of the country or sovereign, or by a recognition thereof in some 
Central Act ; 

(5) the proceedings of a municipal body in a Province,'*' — 

by a copy of such proceedings, certified by the legal keeper thereof, 
or by a printed book purporting to be published by the authority of such 
body : 

(6) public documents of any other class in a foreign country, — 

by the original, or by a copy certified by the legal keeper thereof, 

with a certificate under the seal of a notary public, or of a British Consul 
or diplomatic agent, that the copy is duly certified by the officer having 
the legal custody of the original, and upon proof of the character of the 
document according to the law of the foreign country. 

COMMENT. — This section specifies the various ways in which' the contents 
of a public document can be proved. 

The word ‘may’ is used only as denoting a mode of proof other than the ordinary 
one, namely, the production of the original. For, when the original is a public docu- 
ment within the meaning of s, 74, a certified copy of the document, but no other kind 
of secondary evidence, is admissible. 

This section does not appear to have the effect of absolving the parties from 
any rules governing the proof of the facts on which they desire to rely. It is to be 
observed that the section does not say how any fact, historical or otherwise, is to 
be proved by the parties, but gives the Court liberty to resort for its aid to appro- 
priate books or documents of reference on matters of public history,^ Tlie proceed- 
ings of Parliament may be proved under cl. (2) by the Journals of the House of 
Commons or by copies purporting to printed by order of the Government.® 

.The Calcutta High Court has held that a Court is not bound to have recourse 
exclusively to the mode of proof in respect of published documents set out in this 
section. This is a permissive and not an exclusive section.® On a point of limitation 
it adopted the version contained in the published Act and not that contained in 
the Gazette.* The Lahore High Court has, on the other hand, held tliat the text 
published in the Gazette must be taken to be the authorized text of the Limitation 
Act under cl. {2) of this section.® 

Peesitmptioks as to Documents. 

79. The Court shalLiix^si^ ^ to be genuine* every document pur- 

Presumption as to CCrtitcate,;^ Certifi^-COEI. 

genuineness of certified documcut, wmcfi IS by law declared to be admissible 
as. evi4ence of any particular fact and which pur- 
ports to be duly certified by*§ffiy officer of the Central Government, or of 

* As amended by the Indian In- ® Seodoyal Khemka v. JoharmuU 

dependence (Adaptation of Central Acts Manmull, (1923) 50 Cal. 549, 560. 
and Ordinances) Order, 1948. * Ihid, 

1 “The EnglishTnariy^" Ltd. v. Lajpat ® Gobind JOas v. Bup Kishore, (1923) 

Bai, (1910) 37 Cal. 760. 4 Lah. 367. 
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a Provincial Government, or by any officer in an Acceding State or 
other Indian State who is duly authorised thereto by the Central 
Government.* 

Provided that such document is substantially in the form and pur- 
ports to be executed in the manner directed by law in that behalf. 

The Court shall also presume that any officer by whom any such 
document purports to be signed or certified, held, when he signed it, the 
official character which he claims in such paper. 

COMMENT. — Sections 79 to 90 deal mth certain presumptions as to docu- 
ments. 

This section proceeds upon the inaxim omnia prcesumuntttr rite esse acta (all 
acts are presumed to be rightly done). In fact all the following sections down 
to s. 90 inclusive, are illustrations of, and fpunded upon, this principle. But though 
the Courts are directed to draw a presumption in favour of official certificates, 
it is not a conclusive presumption, it is rebuttable. It is but a prima lacie presump- 
tion, and if the certificate, etc., be not correct, its correctness may be shown. On 
the same maxim stands the last clause of this section. It is very old law that where 
a person acts in an official capacity it shall be presumed that he was duly appointed.^ 
This section applies to certificates, certified copies or other documents which 
are duly certified by an officer of the Central Government or of a Provincial Govern- 
ment or by an officer in an Acceding State or other Indian State who is authorised 
by the Central Government to be genuine. 

Where a document, purporting to be a certified copy of a record of evidence, 
Is produced, it must be presumed, under this section, to be an accurate copy of the 
record of evidence. This presumption is liable to be rebutted. This section 
imperatively directs the Court to raise presumption. The terms of s. 114 are only 
permissive. The words ‘shall presume’ indicate that if no other evidence is given 
the Court is bound to find that the facts mentioned in the section exist. They occur 
in S3. 79-85 and s. 89. These sections are, therefore, mandatory. 

A certificate granted by a Head Master of a school in an Indian State and 
duly certified by the Resident or Political Agent is admissible in evidence. ® 

Clause 2 . — Where a letter purportng to be issued from the Chief Secretary 
to the Government of Bengal was signed by a Deputy Secretary, not in his official 
capacity, but “for the Chief Secretary,” it was held that there was no legal proof 
that the Local Government had ordered or authorized a prosecution under s. 190 
of the Criminal Procedure Code. The presumption under this section would have 
arisen if the letter had been signed by the Chief Secretary himself.® 

80. Whenever any document is produced before any Court, 
purporting to be a record ^oy^ memorjai^^ 
Presumption as to eyi4.jga<^^,.0? of any pafroTIfie ’ eviSence, given by a 
record of evidence. witness jLii a Judjci§i.pj^pceedmg^ or before any officer 

autKonze3[*l^>law.ta.^ evidench’WloTFd'a 

statement or confessi^^^^^ any prisoner or accused person, taken in 
accordance with law, and purporting to be signed by any Judge or 
Magistrate, 2 or by any such officer as aforesaid, the Court shall presume — 

* As amended by the Indian In- ^ Bhanudas v. Krishnahai, (1926) 
dependence (Adaptation of Central 50 Bom. 716, 28 Bom. L. R. 1225. 

Acts and Ordinances) Order, 1948. ® OziuUah v. Beni Madhab ‘Chow- 

1 Norton, 260-261. diiun, (1922) 50 Cal. 135. 



160 


THE LAW O:^ EVIDENCE. [CHAE. V. 

that the document is genuine; that any statements as to the 
circumstances, under which it was„ta to be made By the 

per&h signing it> are tmej and th^^ evidence, statement or con- 

fession was duly taken. 

COMMENT. — ^The presumptions to be raised under this section are consider- 
ably wider than those under s. 79. They embrace not only the genuineness of the 
document, but that it was duly taken and given under the circumstances recorded 
in the document. The presumptions under this section are xiat^onclusive ; they 
may be rebutted- 

The section is applicable (a) to a document which purports to be a record 
or memorandum of the evidence given by a witness in a judicial proceeding or 
before any official authorised by law to take such evidence, and (6) to a statement 
or confession by an accused person, taken in accordance with law, and signed by 

any Judge or Magistrate. 

The section dispenses with the necessity for formal proof in the case of certain 
documents taken in accordance with law. If a document has not been taken in 
accordance with law, this section does not operate to render it admissible. The 
section merely gives legal sanction to the maxim Omnia proesumuntur rite esse 
actd'^ with regard to documents taken in the course of a judicial proceeding.^ 
The depositions and statements may be proved by the production of the document 
without any witness being called to prove it.^ V^ere, for instance, a confession is 
reduced to writing by a Magistrate in accordance with the provisions of the Criminal 
Procedure Code, the record is admissible in evidence without further proof.® The 
Court will presume that a confession was duly recorded and that the circumstances 
under which the confession was recorded were such as had been set down in the record 
made by the Magistrate. It says nothing about there being any presumption 
regarding the voluntariness of the confession.^ A dying declaration, which has 
been recorded by a Magistrate, can be tendered in evidence without the Magistrate 
who recorded it being called.^ When a deposition is taken in open Court or a 
confession is taken by a Magistrate, there is a degree of publicity and solemnity, 
which affords a sufficient guarantee for the presumption that everything was formally, 
correctly and honestly done. 

1 . ‘Evidence, given by a witness in a judicial proceeding — See s, 33. 

This section will not apply to any statement failling to satisfy the provisions of s. 33. 

A deposition given by a person is not admissible in evidence against him in 
a subsequent proceeding without its being first proved that he was the person 
examined and gave the deposition. A pardon was tendered to an accused, and 
his evidence was recorded by a Magistrate. Subsequently the pardon was revoked, 
and he was put on his trial before the Sessions Judge along with the other accused. 
At the trial the deposition given by him before the Magistrate was put in and used 
in evidence agianst him without any proof being given that he was the person who 
was examined as a witness before the Magistrate It was held that the deposition 


1 Qtieen-Empress v. Viran, (3880) 9 
Mad. 224, 227. See Hashim v. The Em- 
press, (1900) P. R. No. 9 of 1900 (Cr.). 

* Emperor v. Surajbali, (1933) 50 
All. 750. 

® Kheman v. The Crown, (1924) 6 


Lah. 58 ; Nga San Bam v. The Crmmi, 
(1902) 1 L. B. R. 340, f.b. 

^ Emperor v. Thakur Das Malo, 
[1943] 1 Cal. 487. 

® Emperor v. Surajbali, (1933) 56 
All. 750. 
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was inadmissible without proof being given as to the identity of the accused with 
the person w’^ho was examined as a witness before the Magistrate.^ 

2. ‘Taken in accordance with law, and purporting to be signed by 
any Judge or Magistrate’. — If particular provisions of law in recording evidence 
are not fully complied with, this section does not operate. Thus omission to read 
over to a witness his deposition, in accordance with O, XVIII, r. 5, of the Civil 
Procedure Code, renders the same inadmissible in evidence against him on his subse- 
quent trial for perjury.^ ^^Tiere a confession, made before a Magi,strate, did not 
bear his certificate, stating his belief that it was freely and voluntarily made, as 
required by s. 164(5) of the Criminal Procedure Code, it was held that it could 
not be admitted under this section without proof qf its having been made,^ 

A confession made by an accused before a Magistrate in an Indian State can- 
not be admitted in evidence under this section. The Magistrate recording the 
confession must be examined to prove all the confession before it can be lised as 
evidence.^ Where such is not the case, it is not necessary that the recorder of a 
confession should always be examined.® 

81. The Court shall jjjresume J:he genuineness of every document 
Presum tion as to Sc the London Gazette or any Official 

Gazett^^ newspapers, Gazette, or the Government Gazette of any colony^ 
meSt^aM o\her^docu- dependency or possession of the British Crown, or to 
*»ents. be a newspaper or journal, or to be a copy of a 

private Act of Parliament printed by the Queen’s Printer and of every 
document purporting to be a document directed by any law to be kept 
by any person, if such document is kept substantially in the form 
required by law and is produced from proper custody. 

COMMENT. — Principle. — Government Gazettes or newspapers or journals or 
copies of private Acts of Parliament printed by the King’s Printer are prima facie 
proof of their genuineness. 

A catalogue which embodies a statement of the firm regarding the price at which 
it is prepared to sell its articles is not hearsay and is admissible in evidence in proof 
of the price.® 

As to the meaning of the expression “proper custody” see the Explanation 
to s. 90, infra. 

As to the relevancy of statements in a Gazette, see s. 37. 

The second part of this section includes most of the documents which con- 
tain matters referred to in s. 35 and which are declared to be public documents 
by s. 74, 

1 Queen-Empress v. Durga Sonar, ® The Emperor v. Badke Halwed^ 

(1885) 11 Cal. 580. (1902) 7 C. W. N. 220. See mdir v. 

^ Emperor v. Nabob AH Sarkar, The Empress, (1887) P. H. No. 30 of 
(1923) 51 Cal. 280, followix>g Jyotish 1887 (Cr.). 

Chandra Mukerjee v. Emperor, (1909) * Emperor v. Ehanka Amra, (1914)» 

36 Cal. 955, and Emperor v. Jogendra 16 Bom. L, R. 261. 

Nath Ghose, (1914) 42 Cal. 240, dis- ® Guja Majhi v. The King-Emperor,, 

tinguishing Eamesh Chandra Das v. (1917) 2 P, L. J. 80. 

Emperor, (1919) 46 Cal. 895, and dis- ® Kasanali v. Darashah, [1948] Nag* 

approving Elaki Baksk Kazi y. Emperor, 922. 

(1918) 45 Cal. 825. 

L. E.™ 11. 
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82. When any document is produced before any Court, purporting 

to be a document which, by the law in force for the 
docuS^aSissMein time being in England and Ireland, would be admis- 

proof of .any..particular in any Court of Jus- 
of seaior«gnatare.^ tice S England or ireland, without proof of the seal 

or stamp or signature aiitEenticating it, or of the judicial or official 
character claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature is genuine, and 
that the person signing it held, at the time when he signed it, the 
judicial or official character which he claims, 

and the document shall be admissible for the same purpose for which 
it would be admissible in England or Ireland. 

COMMENT, — This section enables the Courts in British India to recognise 
presumptions with regard to certain classes of documents wliich are recognized in 
English Courts. The Court must presume (a) that the seal' or stamp or signature 
is genuine ; and (6) that the person signing the document held, at the time when 
he signed, the judicial or official character he claims. Documents which, without 
proof of the seal or signature, or of the official character of the person by whom 
they purport to have been signed, are admissible in England, will be admissible in 
British Courts in India. 

83. The Court shalljpi^^me J^t maps or plans purporting to be 

made by the au®)rity of the Central Government 
raSs oTp^anTiniie by OT any Provincial Government* were so jmade, and 
Govern- ^re accurate ; but maps or plans made fdfiffie pur- 
cause must be proved to be accurate. 

COMMENT. — ^The presumption as to accuracy is limited only to maps or 
plans made under the authority of Government.^ Such maps or plans contain 
the results of inquiries made under competent public authority. In all other 
cases proof of accuracy is needed. This section must be read with s. 36, which 
deals with statements in maps, charts and plans. These are provable under ss. 77 
and 79 by the production of certified copies. 

Maps and surveys made in India for revenue purposes are official documents 
prepared by competent persons and with such publicity and notice to persons in- 
terested as to iJe admissible and valuable evidence of the state of things at the 
time they are made. They are not conclusive, and may be shown to be wrong ; 
but, in the absence of evidence to the contrary, they may be properly judicially 
received in evidence as correct when made.* 

84. The Court shall presume the genuineness of every book pur- 

Presumption as to printed or published under the autho- 

collections of laws and rity of the Government of any country, and to contain 

reports of decisions. of that COUlltry, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 

* As amended by Act XL of. Chimanlal Jamnadas, (1941) 44 Bom. 
1949, s. 3. L. R. 296, [1942] Bom. 357. 

^ Bahmat-ulla Khan v. Secretary af * Jagudindra v. Secretary of State, 
State for India, (1913) P. R. No. 63 (1902) 5 Bom. L M. 1, 30 I. A. 44, 30 
of 1913 (Civil) j Secretary of State v. Cal. 291. 
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COMMENT. — ^This section should be read along with s. 38, which makes 
relevant statements as to any law and rulings contained in ojfficially printed books 
of any country. It dispenses with the proof of the genuineness of authorized books 
of any country containing laws and reports of decisions of Courts. Section 57 
authorizes the Courts to take judicial notice of the existence of ail laws and statutes 
In the Provinces and in the United Kingdom. Section 74 recognizes statutory records 
to be public records. Section 78 lays down the method of proving the statute 
passed by the Legislature. 

85. The Court shall px^stime that every document purporting to be 

a power-of-attorney, and to have been executed be- 

Presumption as to and authenticated by, a notary public, or any 

powers-of-attorney. Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of Her Majesty, or of the 
Central Government, was so executed and authenticated. 

COMMENT. — Principle. — ^The Court shall presume the due execution and 
authentication of a power-of-attorney when executed before and authenticated 
by a notary public, or any Court, Judge, Magistrate, British Consul or Vice-Consul, 
etc. The section does not exclude other legal modes of proving the execution of a 
power-of-attorney.^ 

‘Power-of-attorney’ includes any instrument empowering a specified person 
to act for and in the name of the person executing it (Indian Stamp Act, s. 2(21 ) ). 

A ‘notary public’ is an officer who takes notes of anything which may concern 
the public ; he attests deeds or writings to make them authentic in another 
coimtry ; hut is principally employed in mercantile affairs, as to make protests of 
bills of exchange, etc.^ Under s. 138 of the Negotiable Instruments Act (XXVI 
of 1881), the Central Government is authorised to appoint notaries public within 
any local area. 

86. The Court may presume that any document purporting to be a 

certifiS"copy^f any judicial record of any country 
ceSiy^^co^ies® of forming part of Her Majesty’s dominions is 
foreign judiS?r?cords. genuine and accurate, if the document purports to be 
certified in any manner which is certified by any re- 
presentative of Her Majesty or of the Central Government in or for such 
country to be the manner commonly in use in that country for the 
certification of copies of judicial records. 

An officer who, with respect to any territory or place not forming 
part of Her Majesty’s dominions, is a Political Agent therefor, as defined 
in section 3, clause ( 40 )^ of the General Clauses Act, 1897, shall, for the 
purposes of this section, be deemed to be a representative of the Central 
Government in and for the country comprising that territory or place. 

comment. — P rinciple. — If a copy of a foreign judicial record purports to 
be certified in a given way, the Court may presume it to be genuine and accurate. 
It, however, does not exclude other proof, for, under ss. 65 and 66, secondary evidence 
may be given of public documents, without notice to the adverse party, when tl&e 

1 In re Sladen, (1898) 21 Mad. 492. edn., p. 697. 

® Wharton’s Law Lexicon, 14th 
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person in possession of documents is out of the reach of, or not subject to, the process 
of the Court,^ 

This section contains an instance of documents which s. 65, cL (/), seems to 
refer to. , . . 

The provisions of this section are imperative and must be complied with. In 
the absence of the certificate referred to in this section, the statements of witnesses 
taken in a Court of law in the Jaipur State were held to be not admissible in evidence 
although they were forwarded by the Resident in due course.^ 

87, The Court may pre sume that any book to which it may refer 

for information on matters of public or general in- 
Presumption as to tcrest, and that any published map or chart, the 
books, maps and charts, statements of wMch are relevant facts and which is 
produced for its inspection, was written and pub- 
lished by the person and at the time and place, by whom or at which it 
purports to have been written or published. 

COMMENT. — ^Principle. — ^The Court may presume that any book to which 
it may refer for information on matters of public or general interest or any published 
chart or map, w^as written and published by the person, and at the time and place 
by whom or at which it purports to have been written or published. See ss. 86 
and 83, 

88. The Court may p re sum e that a message, forwarded from a tele- 

grapn office to the person to whom such message 
Presumption as to purports to be addressed, Corresponds with a message 

telegraphic messages. delivered for transmission at the office from which 
the message purports to be sent; but the Court 
shall not make any presumption as to the person by whom such message 

delivered for transmission. ‘ — 

COMMENT. — Principle. — ^The Court may treat telegraphic messages re- 
ceived, as if they were the originals sent, with the exception, that a presumption 
is not to he made as to the persons® by whom they were delivered for transmission 
and, unless the non-production of the originals is accounted for, secondary evidence 
of their contents is inadmissible. It must be proved that the message had been 
forwarded from the telegraphic office to the person to whom such message purports 
to have been addressed. In the absence of such evidence, the telegram cannot be 
held to have been proved. 

The Court is forbidden to make any presumption as to the person by whom 
the telegram was sent. 

The section enables the Court to accept the hearsay statement as evidence 
of the identity of the message delivered with that handed in. 

89. The Court shall presume that every docu- 
due^'ISSftion'! etl, If meiit, Called for and “ Hot produced after notice to 
documents not pro- produce, was attested, stamped and executed in the 
manner required by law. 

1 Haranund v. Bam Gopal, (1899) ^ Murli Das v. Achut Das, (1923) 

2 Bom. L. R. 562, 27 I. A. 1, 27 Cal. 5 Lah. 105. 

^9 ; VaUabhdas Branshankdr, (1^26) ^ Emperor v. Abdul Gani, (1925) 

30 Bom. L. R. 1519. 27 Bom. L. R. 1373, 49 Bom. 878. 
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COMMENT. — Principle. — When a document is called for and not produced 
after proper notice so to do, the Court shall presume that it was duly attested, 
stamped and executed in the- manner prescribed by law. The section refers only 
to stamp, execution and attestation of documents. It is restricted to cases where 
notice to produce a document is given to a party. Where a document is shown 
to have remained unstamped for some time after its execution, the party who relied 
, on it must prove it to have been duly stamped. 

90. Where any document, purporting or proved to be thirty 
Presum tJon as to old,^ IS produced from any custody which the 

documents thSty^ears Court in the particular case considers proper, the 
Court may presume^ that the signature^ and every 
other part of such document, which purports to be in the handwriting 
of any particular person, is in that person’s handwriting, and, in the 
case of a document executed or attested, that it was duly executed and 
attested by the persons by whom it purports to be executed and attested. 

Explanation. — ^Documents are said to be in proper custody if they 
are in the place in which, and under the care of the person with whom, 
they woij|.l4 naturally be ; but no custody is improper if it is proved to 
hav^ had a legifhnate origin, or if the circumstances of the particular case 
are such as to render Such amorigin proba ble,. This explanation applies 
also ' to section 81. ' • 

ILI.’USTRATIONS, 

{a) A has been in possession of landed property for a long time. He produces 
from his custody deeds relating to the land, showing his titles to it. The custody 
is proper. 

(5) A produces deeds relating to landed property of which he is the mort- 
gagee. The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B’s possession 
which were deposited with him by B for safe custody. The custody is proper, 

COMMENT. — Object. — ^The object of this section is not to make it too 
difficult for persons relying upon ancient documents to utilize those documents 
in proving their cases. It is intended to do away with the insuperable difficulty 
of proving the handvnriting, execution, and attestation of documents in the ordinary 
way after the lapse of many years. 

Principle. — ^When a document is or purports to be more than thirty years 
old, if it be produced from what the Court considers to he proper custody, it may 
be presumed (a) that the signature and every other part of such document, which 
puiports to be in the handwriting of any particular person, is in that person’s 
handwriting, and (6) that it was duly executed and attested by the person by whom 
it purports to be executed and attested.^ It is not necessary that the signatures 
of the attesting witnesses or of the scribe be proved, for if everything was proved 
there would be no need to presume anything.* There can, however, be no presump- 
tion as to who the person who executed the document is and what authority he 

^ Ekcowree Singh Boy v. Kylash (1868) 5 B. H. C- (A, C. X) 135. 

Chunder MookerjeCf (18T3) 21 W, K. * Baghvhir Singh 'v.Thakurain Sukh- 
45 ; Mari Dhangar v. Biru Dasru, raj Kuar, (1938) 14 Luck. 393. 
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Lad to execute the docuiiient,^ and whether he had the requisite authority,* or 
whether the contents of the document are true.® 

The presumption allowed by this section is not a presumption which the Court 
is bound to make, and the Court may require the document to be proved in the 
ordinary manner.* It is in the discretion of a Court whether it will raise the pre- 
sumption in favour of a document for which this section provides, but this discretion 
is not to be exercised arbitrarily ; it must be governed by principles, which are 
consonant with law and justice. And while on the one hand great care is requisite 
in applying the presumption, on the other hand it is clear that very great injustice 
may be perpetrated, if an ancient document coming from proper custody is rejected 
by a Court capriciously or for inadequate reasons. “Because a document purports 
to be an ancient document and to come from proper custody, it does not, therefore, 
follow that its genuineness is.-j^p.be assu^ If there are reasonable grounds for 
suspeet^ its genuineness, and the party relying upon it fails to satisfy the Court 
of its due execution, there is -an end 9^*,!?^: ,, grounds eifst, and it 

satisfies the conditions prescribed by s. 90 of the Indian Evidence Act, then proof 
of dealt with on the same footing as any'” 
other genuine instrument. If the authority or the title of the executant, for example, 
be not questioned, then effect is to be given to it as though he had the requisite 
authority or title. If either be questioned, then of course the person on whom the 
burden of proof lies must adduce evidence to satisfy the Court on the point, or he 
fails. Wlien the genuineness of a document purporting to he an ancient document 
is put in issue, it appears to have been sometimes thought that any presumption in 
its favour is thereby excluded. But this would be to deprive the party produc- 
ing it of the benefits of the presumption precisely in the circumstances in which 
he most stands in need of its aid. And there seems to be no difference in prin- 
ciple between cases in which due execution is traversed without more — ^those, 
that is, in which the party relying on the document is put to proof of it, and those 
In which it is alleged that the document is a forgery, except that in the latter case, 
the suspicions of the Court may be aroused by the nature of the plea. But in the 
one case, as in the other, the presumptiuj^ rgij^rcly, takes the place of the e^ddence 
which would, where a modern document is concerned, be necessary for the purpose 
|of’’pf6^ng due execution. The Court' may ‘ decline^ ^ to raise the presumption, in" 
i which ease the party producing the document must fail, uniess he is proxided with 
j evidence in support of it. But where the Court thinks proper to raise the presump- 
Ition, it must be met and rebutted in tl^jlpr^ewq-y as direct evidence of the execution 
I in the ease of a modern document. The proper rule is TV. .well stated by Mr. Tay- 
llor.; ,He_ says (page 587,8th Edition) — ‘An ancient deed, 

^pMous about it, is presumed to be genuine without express proof, the witnesses 
Mhg presumed and corroborated by evidence 

of ancient br modern corresponding enjoyment or by other equivalent or explanatory 
proof, it will be presumed to have eonstiJiUted. part of the actual transfer of the 
property therein mentioned, because this is the usual course of such transaction’.”®* 

^ St'i Prasad v. Special Manager, Shaban AH Khan, (1904) 6 Bom. L. 
Court of Wards, Balrampur Estate, (1986) R. 750, 26 All. 581, 31 I. A. 217 ; Man- 
12 Luck. 400. sukh V. Trikambhai, (1929) 31 Bom. 

* Bam Naresh Singh v. Chirkut, B. R, 1279 ; Amrit v. Nut Muhammad, 

1932) 8 Luck. 18. (1902) P. R. No. 82 of 1902 (Civil). . 

® Chandulal v. Bai Kashi, (1938) ® Per Hill, J., in Govinda Mazra v/ 

40 Bom. L. R. 1262, [1938] Bom. 97. Protap Narain Mukhopadhya, (1902) 

* Musamnud Shafiq-un-nisa v. Baja 29 CaL 740, 747. 
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Belbre a Court is justified in making a presumption in favour of the genuineness of 
an ancient document it should be satisfied aliunde that there is good ground for 
accepting it as a true document.^ If there are circumstances m the case which 
throw great doubt on the genuineness of a document more than thirty years old, 
even if it is produced from proper custody, the Court may exercise its discretion by 
not admitting that document in evidence without formal proof, and reject it when 
no such proof is given.^ 

Presumption as to signature of executant. — ^The presumption permitted hy 
this section in the case of a document purporting to foe thirty years old, that it 
w^as duly executed by the party by whom it purported to be executed, includes 
the presumption that when the signature of the executant purports to have been 
made by the pen of the scribe, the latter was duly authorised to sign for him.® 

Presumption as to seal.- — Under this section the presumption does not apply 
to a seal and hence no such presumption can be drawn in favour of a document 
which bears only a seal but neither any signature nor purports to be in the hand- 
writing of any particular person.^ 

1. ‘Document, purj^orting or proved to be thirty years o!d\ — ^The 
period of thirty years is to be reckoned not from the date upon which the document is 
filed in Court, but from the date on which, it ha\dng been tendered in evidence, 
its genuineness or otherwise becomes the subject of proof.® 

A document dated August 3, 1888, was produced in Court on December 19, 
1917, an^ its genuineness was not called in question up to August 12, 1918, when 
the first Court gave its judgment. It was only when the case came up to the 
appellate Court tiiat the defendants took the objection that the document had 
not been pro's^ed. It %vas held that the period of thirty years should be reckoned 
from August 12, 1918, when the trial Court gave its decision, and the doe execution 
of the document could themfore be presumed.® 

The section applies to wills as to other documents and the Court may draw 
tile presumption under it in deciding whether a will has been properly attested 
.or ■not.’'' .. ,■;■, , 

In England, the period of thirty years has been reduced J>y the 

Evidence 

Copy of document. — presumption imder this section can he raised only 
with regard to the original document if produced to the Court. It does not apply 
to a certified copy when the original document is not before the Court,® The section 
requires the production to the Court of the particular document in regard to which 
the Court may make the statutory presumption. If the document x>roduced is a 
copy, admitted under s. 65 as secondary evidence, and it is produced from proper 

Jesa Lai v. Mtmammat Ganga ^ Maheswar Naik v. Tikayet Sailen- 
Levi, (1913) P. R. No. 81 of 1913 dra Namyan, Cu^ 312. 

(Civil). 6 Mimi Sirka7* v. Ehedoy Nath 

2 Musammat Shaf iq-un-nisa v, Kha^i Boy^ (1879) 5 C. L, R. 135 ; Surendra 
BahaduT Baja Shaban AH Khan, (1904) Krishna Boij v. Mirza Mohammad, 
m I. A. 217, 0 Bom. L. R. 7,50, 26 (1935) 63 I. A. 85, 38 Bom. L. R. 330. 

AH. 581 ; Ckaritar Baj v. Kailash ® Ladha Singh v. Mst, Kukam Devi, 
Bishari, (1918) 3 P. L. J. 306. (1923) 4 Lah. 233. 

* Baji Sheikh Bodha v. Siikhram ^ Mahendra Nath Sutul v. Netai 
Singh, (1924) 47 All. 31, f.b. ; Balkaran Charan Ghosh, [1943] 1 Cal. 392. 

Singh V. Btilafi Bat, (1926) 49 All. 55. » 1 & 2 Geo. VI, c. 28. 

Contra, Mohammad Azim v. Special ® Vithoha Savlaram v. Shrihari, 
Mamiger, Court of Wards, Balrampur, (1944) 47 Bom. h* K. 116. 

(1936) 12 Luck. 98. 
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custody aud is over thirty years old, then the signature authenticating the copy 
may be presumed to be genuine, but the production of a copy is not sufficient to 
justify the presumption of the execution of the original under this section.^ 

2, ‘May presume*. — ^The presumption is discretionary and not^iffiligatory. 
Even if the elements mentioned in the section are satSle37 tEeUourt may requite 
the document to be proved in the ordinary manner. It is necessary for the Court 
to consider the evidence external and internal of the document in order to enable 
it to decide whether in any particular case it should or should not presume proper 
signature and execution. The Court may, but is not bound to, make the presumption 
merely because of the alleged age of the document.® The presumption being based 
on the rule of expediency, unless the surfotmding circumstances satisfied the Court 
that the document was produced from proper custody it would be unsound to admit 
it.® Where the Court chooses to make the presumption, no further proof of the 
facts is necessary under s. 69.^ 

3. ‘Signature*. — Signature includes a mark, a mark being a sort of syin- 
bolic writing. The presumption of execution of a document under this section 
extends to a mark put on the document and it is taken to be the signature in the 
absence of proof to the contrary.® The section makes no provision for any presump- 
tion in regard to seals, nor can a seal be regarded as a signature within the definition 
of the word contained in the General Clauses Act.® 

Explanation. — ‘Proper custody* means the custody of any person so con- 
nected with the deed that his possession of it does not excite any suspicion . of fraud. ^ 
It is not necessary that the document should be found in the best and the most 
proper place of deposit. The section insists only on a satisfactory account of the 
origin of the custody, and not on the history of the continuance. Possibly the origin 
of the custody was alone regarded as material because it is intelligible that ancient 
documents may be overlooked and left imdisturbed notwithstanding a transfer of old, 
or creation of new, interests.® In illustrations (a) and (b) the documents are produced 
from their natural place of custody, in (c) A’s custody is proper under the circum- 
stances. The provisions of the section read with the Explanation insist on a satis- 
factory account of the origin of the possession being given by the party relying upon 
the documents. The custody might not be in the strictest sense legal custody, 
but, whether it originated in right or wrong, the origin must be explained. The Court 
must, therefore, examine the surrounding circumstances tending to establish the 
connection of the party producing the document with the person with whom the 
documents should naturally have been.® 

As to ‘proper custody*, Tindal, C. J,, said : Documents found in a place in 
which, and under the care of persons with whom, (such) papers might naturally 

^ Basant Singh v. Kunwar Brij Baj Char an Ghoshs [1943] 1 Cal. 392. 

Satan Singh^ (1935) 62 I. A. 180, 87 ® Shaikndranath Mitra v. Girija- 

Bom, Ii. R. 805, 5T Ail. 494 ; Seethayya bhushan Mukerji, (1980) 58 Cal. 686. 

Stibramania SomayajulUf (1929) 56 I, ® Special Manager ^ Court of Wards^ 
A. 146, 31 Bom. D. R. 756, 52 Mad. 453 ; Balrampur v. TMeni Prasad, (1935) 
Pandappa Mahalingappa v. Skivlingap- 11 Duck. 35 ; Sri Prasad v. Special Ma- 
pa, (1943) 47 Bom. L. R. 962 ; Keolapati nager. Court of Wards, Balrampur 
Alias Khurshed Johan Begam v. Jffarnam Estate, (1936) 12 Luck. 400. 

Singh Baja, (1936) 12 Luck. 568. Doe dem Neale v. Samples, (1838) 

® Mansukh v. Trikambhai, (1929) 8 Ad. El. 151. 

SI Bom. L. R. 1279. ® Tajudin v. Govind, (1902) 5 

® Budragouda v. Basangouda, (1937) Bom. L. R. 144, 27 Bom. 452. 

40 Bom. L. R. 202. ® Budragouda v. Basangmida, (1937) 

^ Makendra Nath Surul v. Netai 40 Bom. L."r. 202. 
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aiid reasonably be expected to be found, are precisely in the custody which gives 
authenticity to documents found within it ; “for it is not necessary that they should 
be found in the best and most proper place of deposit. If documents continue 
in such custody there never would be any question as to their authenticity : but 
it is when documents are foimd in other than the proper place of deposit that the 
investigation commences, whether it was reasonable and natural under the cir- 
cumstances in the particular case, to expect that they should have been in the 
place where they are actually foimd ; for it is obvious that whilst there can be only 
one place of deposit strictly and absolutely proper, there may be various, and 
many that are reasonable and probable, though differing in degree ; some being 
more so, some less ; und in those cases the proposition to be determined is, whether 
the actual custody is so reasonably and probably to be accounted for that it impresses 
the mind with the conviction that the instrument found in such custody must be 
genuine. That such is the character and description of the custody which is held 
sufficiently genuine to render a document admissible appears from ail the cases’’.^ 

CASES. — Proper custody. — ^Where a daughter professed to hold under a 
lease, more than thirty years old, in favour of her father, and was found to have 
been in possession of the land ever since her father's death for a period of forty 
years without interruption on the part of the father’s heirs, it was held that the 
daughter’s custody of the lease was a natural and proper custody within the meaning 
of this section. 2 

A person, who had obtained possession of a document, which would naturally 
come into his possession, failed to restore it after his right to possess it had ceased, 
and the document was produced from his custody. It was held that his failure 
to do so did not make the custody improper within the meaning of this section.^ 

CHAPTER VI. 

Of the Exclusion of Oral by Documentary Evidence. 

9 1 . When the terms of a contract, or of a grant, or of any other dis- 
position of property, have been reduced to the form 
Evidence of te^s of Qf ^ document,^ and in all cases in which any matter 
other dispositions of IS required by law to be reduced to the form of a 
form^of^documlnt. ^ document,^ uo evidence shall be given in proof of 
the terms of such contract, grant or other disposition 
of property, or of such matter, except the. doinimmt jtself,^ secondary . 
evidence of its contents in cases in which secondary evidence is admis- 
sibicjinder the provisions hereinbefore contained, 

Exception 1 , — ^When a public officer is required by law to be appoint- 
ed in writing, and when it is shown that any particular person has 
acted as such officer, the writing by which he is appointed need not be 
proved. 

^ Bishop of Meath v. Marquess of Prasad Bose v. Gopal Prasad Bose^ 
Winchester, (1836) 3 Bing. N. C. 183, (1924) 4 Pat. 6T. 

200. ® Shama Charan Nandi v, Abhiram 

® Trailolda Nath Nundi v. Shurm Goswami, (1906) 33 Cal. 511. 

Ckungoni, (1885) 11 Cal, 539 ; Bajendra 
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Exception 2, — ^Wiils admitted to probate in British India may be 
proved by the probate. 

Explanation 1. — ^TMs section applies equalty to cases in which the 
contracts, grants or dispositions of property referred to are contained in 
one document and to cases in which they are contained in more docu- 
ments than one. 

Explanation 2, — "Where there are more originals than one, one 
original only need be proved. 

Explanation 3. — The statement, in any document whatever, of a 
fact other than the facts referred to in this section, shall not preclude 
the admission of oral evidence as to the same fact. 

ILLUSTRATIONS. 

(a) If a contract is contained in several letters, all the letters in wliich it is 
contained must be proved. 

(^>) If a contract is contained in a bill of exchange, the bill of exchange must 
be proved. 

(c) If a bill of exchange is drawn in a set of three, one only need be proved. 

(d) A contracts, in writing, with B, for the delivery of indigo upon certain 
terms. The contract mentions the fact that B had paid A the price of other indigo 
contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The 
evidence is admissible. 

(e) A gives B a receipt for money paid by E. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

COMMENT. — Principle. — ^When a transaction has been reduced to vTiting 
either by agreement of the parties or by requirement of law, the writing becomes 
the exclusive memorial thereof, and no evidence shall be given to prove the transac- 
tion, except the document itself or secondary evidence of its contents where such 
evidence is admissible. This rule is based on the principle that the best evidence^ 
of which the case in its nature is susceptible^ should always be presented. . . .This 
rule does not demand the greatest amount of evidence which can possibly be given 
of any fact, but its design is to prevent the introduction of any, which, from the 
nature of the case, supposes that better evidence is in the possession of the party. 
It is adopted for the prevention of fraud, for, when better evidence is withheld, 
it is only fair to presume that the party has some sinister motive for not producing 
it, and that, if offered, his design would be frustrated. The rule thus becomes 
essential to the pure administration of justice.^ 

Under this section 

(1) when the terms of (a) a contract, (6) a grant, or (c) any disposition of 
property have been reduced to the form of a document ; and 

(2) where any matter is required by law to be reduced to the form of a docu- 
ment, 

then (a) the document itself, or (6) secondary evidence of its contents, must 
be put in evidence. 

i Taylor, 12th Edn., s. 391, p. 272* 365, where secondary evidence of a sale- 

See Entiskam Ali v. Jamna Prasad^ deed was admitted. 

(1921) 24 Bom. L. R. 675, 48 I. A. 
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The first provision refers to transactions voluntarpy reduced to writing. The 
second refers to those cases in which any method is required by law to be reduced 
to the form of a document, e.g., sale of immovable property of the value of one 
himdred rupees and upwards, mortgage for an amount exceeding one hundred 
rupees, a lease of immoveable property for a year at least, a trust of immoveable 
property, a gift of immoveable property,^ etc. 

There are two exceptions to these provisions : 

(1) When a public officer is required by law to he appointed in writing, and 
any officer has acted as such, the writing need not be proved ; 

(2) wills admitted to probate in British India may he proved by the probate. 

The general rule laid down in this section is also subject to the exceptions 

laid down in the following ss. 95 to 99, The section has no application when the 
writing is not evidence of the matter reduced to writing. 

Scope. — ^This section and s. 92 define' the cases in which documents are ex- 
clusive evidence of transactions which they embody. They only apply when 
the document evidencing a contract appears to contain all the terms thereof. The 
inference whether a writing was intended to contain the whole agreement may 
be drawn from the document itself as well as from extrinisic evidence.^ Sections 
93-100 provide for the interpretation of documents by oral evidence. 

1. ‘When the terms... have been reduced to the form of a docu- 
ment*. — If parties have reduced all the terms of a contract or of a grant or of 
any disposition of property into writing, then no parole evidence is admissible, 
but if they intended only to reduce to writing a portion of the terms of the con- 
tract, then they are entitled to give parole evidence of the terms which they did 
not intend to reduce to writing.® Where parties to a contract agree to substitute a 
written instrument for an oral contract the ultimate contract is deemed to be con- 
tained in the instrument alone and no oral evidence of its terms can be given there- 
after.* This section excludes oral evidence as to the terms of a written contract. 
There is nothing to exclude oral evidence that there was no agreement between the 
parties and, therefore, no contract,® 

Illustration (d) refers to the first part of the section. 

A wakf can be created orally under Muhammadan law, hut when the terms of 
a dedication are reduced to the form of a writing, no evidence can be given to prove 
the terms except the document itself or secondary evidence thereof,® 

Under English law, in an action on a written contract, oral evidence is admis- 
sible to show that the party liable on the contract contracted for himself and as the 
agent of his partners. Such partners are liable to he sued on the contract, though 
no allusion is made to them in it. This is also the law in India as there is nothing 
in this section to show that the Legislature intended to depart from this settled 

^ See Chowgatta v. Chattar Sing^ (Civil) ; Ham Gopal v. Tulshi 
(1877) F. R. No. IS of 1878 (Civil); (1928) 51 All. 79, f.b. 

Fatieh Singh v. Mian Singh, (1888) * Nainsukhdas Sheonarayan Shop 

P. R. No. 131 of 1883 (Civil). v. Goverdhandas, [1947] Nag. 510. 

® Chimanram Motilal v. Divanchand ® Tyagaraja Mudaliar v. Vedathanni, 
Got)indmm, (1931) 56 Bom. 180, 34 (1935) 63 I. A. 126, 38 Bom. L. R. 373, 

Bom. L. R. 26. 59 Mad. 440. 

® Jumna Doss v. Stinaih Boy, (1886) ® Shaikh Muhammad Ibrahim v. 

17 Cal. I78n, 177. See Sangam Lai v. Bibi Mariam, (1928) 8 Pat. 484; Mo- 
Mussammat Sikandar Jehan Begam, hamntad Khan v. Shea Bhikh Singhs 
<1889) P. R, No. 183 of 1889, F.B, <1929) 5 Luck. 377. 
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rule of English law.^ But where a contract was signed by the defendant personally 
and he attempted to lead oral evidence to show that he was contracting as agent 
and that the name of his principal was disclosed at the time of the contract, it was 
held that such evidence was not admissible for the purpose of exonerating a con- 
tracting party from liability for that would be substituting a different agreement 
from that evidenced by the writing.^ 

2. ‘Any matter is required by law io be reduced to the form of a docu- 
ment*. — ^Where any matter is required by law to be reduced to the form of a docu- 
ment, then the document itself must be put in in evidence, e.g,, deeds, conveyances 
of land, mortgages, wills, etc. No other evidence can be substituted so long as 
the writing exists. But where the matter is not required hy law to be reduced 
to the form of a document, this section does not apply, e.g., in 1866 an oral agreement 
with transfer of possession sufficed to create a mortgage and therefore a mortgage 
could be proved aliunde even if there was no registered document.® No oral 
evidence is admissible to prove the rent payable under a lease reduced to writing.* 
Where the document containing a transaction is inadmissible for want of registration 
no other evidence of its contents can be received. 

There is a marked distinction between cases relating to an inchoate mortgage 
and those relating to an inchoate sale. In the latter, it is open to the party in 
possession of the land who has bought without obtaining a registered deed of con- 
veyance to sue for specific performance of the contract to sell ; but there is no right 
to sue for specific performance by a mortgagor who has given his land in mortgage 
without securing his right of redemption by a registered deed of mortgage. Where 
in a suit for redemption of land, the plaintiff alleged that possession was given I 
to the defendant by way of security for a loan of Rs, 100 or upwards but no registered 
deed was executed to evidence the transaction, oral evidence to prove the transac- I 
tion was held inadmissible.® ’ 

Dying declaration. — A petition of complaint and the examination of the com- 
plainant on oath imder s. 200 of the Criminal Procedure Code are admissible as 
dying declarations under s. 32, cl. (J), and are not, as such, matters required by 
law to be reduced to the form of a document within the meaning of this section 
so as to exclude parole evidence of their terms.® 

Exception 1. — ^This Exception is partly based on the maxim omnia prosm- 
fmmtur rite esse acta, “It is a general principle, that a person’s acting in a public 
capacity is prima facie evidence of his having been duly authorised so to do ; and 
even though the office be one the appointment to which must have been in writing, 
it is not, at least in the first instance, necessary to produce the document, or account 
for non-production”.’ 

“This presumption of the due appointment of public officers rests on three 
grounds : 1st, A principle of public policy. 2nd, In some degree on the ground 
that, in many cases not to make it would be to resume that the party acting had 
been guilty of a breach of the law. 3rd, In the case of public appointments, there 

^ Venkatasubbiak Chetty v. Govinda- Bom. L. R. 1463, 53 Bom. 12. 
rajulu Naidu> (1907) 31 Mad. 45. * Lai Bajendra Singh v. Mahant 

® Ehrahimbhoy Pabaney Mills Co, Hulasdas, [1944] Nag. 704. 

Ltd, V. Hassan Mamooji^ (1920) 23 ® Maung San Min v, Mtmng Po 

Bom. L. R. 767, 45 Bom. 1242. Hlaing, (1925) 4 Ran. 1, f.b. 

® Narsi v. Parshottam, (1928) 30 ® Gouridas Namasudra v. Emperor^ 

Bom. L. R. 1277, 52 Bom. 875 ; Sir (1908) 36 Cal. 659. 

Sayaji Boo v. Madhavrao, (1928) 30 ’ Best, 12th Edn., s. 356, pp.313-314. 
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are facilities for disproving the regularity of the appointment which do not exist 
in the case of the agents of private mdividuals’\^ 

Exception 2. — ^Probate means the copy of a will certified under the seal of 
a Court of competent jurisdiction with a grant of administration to the estate of 
the testator.2 Probate of a will is evidence of the contents of the will against ail 
the parties interested thereunder. Probate is secondary evidence, but it is made 
admissible by this section. 

Explanation 1. — Illustration (a) to the section exemplifies this Explanation. 

When parties negotiate at a distance by letters or telegrams, the entire mass of 
correspondence indicates the true nature of the agreement entered into by the 
.■pa'Xties-. , ■ 5 

Explanation 2, — Illustration (c) exemplifies the meaning of this Explanation. 

See s. 62, Explanations 1 and 2. Bills of exchange and bills of lading have more 
originals than one. 

Explanation 3. — Illustrations (d) and (e) exemplify this Explanation. When 
the contents of a document are in question, either as a fact in issue or a subaltemate 
principal fact, the document is the proper evidence of its own contents, and all 
derivative proof is rejected until its absence is accounted for. But when a written 
instrument or document of any description is ^ merely S 

used as evidence to prove some fact, indejpend^i is receivable. ^ ' 

although a receipt has been given for the payment of money, proof of the fact of [ 

payment may be made by any person who witnessed it. A receipt for sums paid i 

in part liquidation of a bond hypothecating immoveable property must be registered^ ] 

to render it admissible as evidence. Under illustration (e) to this section such pay- | 

meats may nevertheless be proved by parole evidence, which is not excluded owing I 

to the inadmissibility of the documentary evidence.® | 

In a suit, which was brought for the price of goods sold and delivered, the S 

plaintiff swore to the fact of the sale and tendered in evidence a written admis- ^ 

gion of the defendant that the goods had been supplied to him. The writing was? 
rejected, as unstamped, and the suit was dismissed. It was held that the Judge i 

should have allowed the plaintiff an opportunity of proving by oral testimony the- 
delivery of the goods sold, and their value.^ So, although where the contents of I 

a marriage register are in issue, verbal evidence of those contents is not receivable, 
yet the fact of the marriage may be proved by the independent evidence of a person , i 
who was present at it.® \ I 

Suit on promissory note inadmissible in evidence. — ^The rulings of the \ , | 

Indian High Courts on the question where money is lent to a person who passes a !i 

promissory note, but the note is inadmissible in evidence for want of snUqlent \ | 

simitipisrtWTny other reason, ^ 

by GarthTC. J.; iti Sheikh AWdfv. Sheikh in wliich the question was whether 

a copy of a lost primissory note, which was itself inadmissible as being insufficiently i 

stamped, could be received in evidence. The Court held that it could not be re- ; 

ceived in evidence. Garth, C. J., said : “When a cause of action for money is„ once* 

1 Best, 12th Edn,, s. 358, p. 315. (Civil). 

2 The Indian Succession Act * jSinja Bam v. Bajmokun Boy^ 

(XXXIX of 1925), s. 2(6). (1881) 8 Cal. 282. 

® Dalip Singh v. Durga Prasad^ ® BaTbhadar Prasad v. The Maha^ 

(187T) 1 All. 442 ; Sukh Dial v. Mani rajah of Betia, (1887) 9 All. 351, 356. • 

Bam, (1914) B. R. No. 29 of 1915 « (1881) 7 Cal. 256, 259 ; Badhakant 

(Civil) ; Sharaf Ali Khan v. Jagandar Skaha v. Abhoychurn MiiteTf (1882V 
Singh, (1926) P. R. No. 98 of 1916 8 Cal. 721. 
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<jomplete in itself, whether for goods sold, or for money lent, or for any other claim, 
and the debtor then gives a bill or note to the creditor for payment of the money 
at a future time, the creditor, if the bill or note is not paid at maturity, may alwaysjr' ^ 
as a rule, sue for the original .consideration, provided that he has not endorsS or^ 
lost or parted with the bill or note, under such circumstances as to make the debtor 
liable upon it to some third person. In such cases the bill or note is said to be taken 
by the creditor on if it is not paid at maturity, the creditor 

may disregard tKe h|m or note and sue for th^, .origiiial consideration., .But when 
the original cause of action is the bill or note iteelf, and does not exist independently 
of it, as for instance, when, in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six months’ date, here 
there is no cause of action for money lent, or otherwise than upon the note itself, 
because the deposit is made upon the terms contained ip .the.iiQte, and no other. 

In such a case the note is the only contract between the parties, and if for want of 
proper stamp or some other reason the note is not admissible in evidence, the 
creditor must lose his money”. In a later case, however, the same High Court 
tried to explain away the above case and held in a suit brought on a hatckitta (pro- 
missory note) bearing an insufficient stamp and in which the defendant admitted - 
the loan but pleaded pajanent, that the promissory note was not admissible in 
evidence but the plaintiff had a cause of action independently of it.^ Subsequently 
in another case it laid down that the question, whether, when a bill or note is found ^ 
to be inadmissible in evidence, the payee can sue on the original consideration, de- 
pends upon whether the cause of action with regard to the original consideration 
is one, which is complete in itself, and the debtor then gives a bill or note to the credi- ; 

tor for payment of the money at a future time. If this be so, then the plaintih' 1 

may disregard the promissory note, if he chooses, and sue upon the original debt, 5 

Where, however, the original cause of action is a bill or note itself and does not 1 

i exist independently of it, then the plaintiff cannot disregard the note and sue for ! 
the original consideration.® i 

The Bombay High Court approved of the principle stated in Sheikh Akbar f 

V. Sheikh Khan^ In a case in which the plaintiff sued to recover from the defendant ^ 

the balance of a debt due on an unstamped note passed to him by the defendant 
for a consideration of Rs. 38. The note recited that the defendant had received 
the amount, and would repay it after three months from the date of its execution. ; 
The defendant admitted, by his written statement, execution of the note and the 
receipt of Rs. 37 in the shape of paddy, but alleged that he had paid off the debt. \ 
He also contended that the note being unstamped could not be admitted in evidence. 

It was held that the document sued on was a promissory note, and that the suit 
being brought on it as the original cause of action, the admission of its contents 
by the defendant did not avail the plaintiff, the document itself being inadmissible 
for want of a stamp and that the plaintiff could not recover irrespectively of the 
promissory note, as he di^,,not seek to prove the consideration otherwise than by 
the note, which was inadmissible in evidence and the admission contained in the 
defendant’s written statement did not amount to an admission of the claim as for 


i Pramatha Nath Sandal v. Dwarka 
Nath JDey, (1896) 23 Cal. 851, following 
4^lap Chand Marwaree v, Thakurani 
Mohokoom Koaree, (1878) 3 Cal. 314. 
It is disapproved by the Allahabad 
High Court in Nazir Khan v, Pam 


Mohan, (1930) 53 All. 114, f.b. 

® Bamendramohan Tagore v. &- 
shabchandra Chanda, (1934) 61 Cal. 
433. 

3 (1881) 7 CaL 256. 
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money ient.^ The distinction between cases in which a sxiit is brought solely on 
a promissory note or hundi^ and cases in which there is and can be a claim to recover 
the original loan, has been aclmowledged.^ Where there is an independent admis- 
sion of a loan, the holder of a hundi, bill or note,which is defective, and inadmissible 
in evidence for want of a stamp, may still sue on the consideration the person to 
whom he gave it, though he cannot use the hill in support of his suit.^ 

The Madras High Court has in a fuU bench case held that whether a suit lies 
on the debt apart from the instrument depends on the circumstances under which 
the instrument is executed. If the promissory note embodies all the terms of the 
contract and the instrument is improperly stamped no suit on the debt will lie. This 
section arid s. 35 of the Indian Stamp Act bar the way. But if it does not embody 
all the terms of the contract, the true nature of the transaction can be proved 
and, where aii instrument has been given as a colla-teral security or by way of con- 
ditional payment, a suit on the debt will lie. The fact that the execution of the pro- 
missory note is contemporaneous with the borrowing cannot exclude the possibility 
of the instrximent having been given as collateral security or by way of conditional 
payment. There is no presumption that the giving of a promissory note by a debtor 
to his creditor operates as a conditional payment only. A lender suing on the original 
consideration on the ground that the instrument was given by way of conditional 
payment must prove facts which . warrant that, inference.* 

The Allahabad High Court has in a full bench case laid down that it is not 
open to a party who has lent money on terms recorded in a promissory note, wMch 
turns out to be inadmissible in evidence for want of proper stamp duty, to recover 
his money by proving orally the terms of the contract, in contravention of the pro- 
vision of this section.® In a recent full bench case it is laid down that the entire 
terms of the contract were embodied in the prpnxissory note in the above Naziras I 
case, but where all the substantial ter^ of the contract have not been embodied 
in the promissory note and where tiie promissory note is inadniissibie in evidence 
for defect of proper stamp, it is open to the plaintiff to prove the terms of the con- 
tract. It is also pointed out by some of the Judges that the distinction laid down 
in Nazir’s case between cases where the money passed contemporaneously with the 
execution of the pro-note and where it was antecedent in time to the latter is unreal 
and artificial.® Where a loan was already existing, and part of it had been repaid, 
and a promissory note was executed in favour of the creditor for the balance, it was 
held that the existence of the promissory note did not debar the creditor from re- 
sorting to his original consideration or exclude evidence of the oral acknowledgment 
of the debt. ^ 

The Patna High Court has held that where the lending of money and the execu- 
tion of a promissory note for repayment of it are contemporaneous, the plaintiff, I 
in a suit for recovery of tixe money, is entitled a9rdh<;e eviden^^ than thej 

promissory note itself, in order to prove the loan. Where, therefore, a handnotef 

* Damodar Jagannath v. Atmaram L. R. 174. 

Babajif (1888) 12 Bom. 443 ; Jacob & * Perumal Chettiar v. Kamakshi 

€o. V. Vicumsey, (1926) 29 Bom. L. H. Ammal, [1938] Mad. 933, f.b. 

432. ® Nazir Khan v. Bam Mohan, 

2 Chenbasapa v. Lakshman Bam- (1930) 53 AIL 114, f.b. ; Gopi Nalh v. 
Chandra, 18 Bom. 369. Srimati Chameli, [1938] AIL 741. 

® Krishnaji v. Eajmal, (1899) 24 ® Sheo Nath Prasad v. Sarju Nonia, 

Bom. 360, 2 Bom. L. R. 25 ; Banchhod [1943] AIL 610, 641, f.b. 

V. Bavjibhai, (1025) 28 Bom. B. R. 631 ; ’ Mira Lai v. Matadin, (1881) 4 

Jacob Co, V. Vicumsey, sup. ; Soma- AIL 135; Benarsi Das v. Bhikhari Das, 
bhai V. Kahjanbhai, (1937) 40 Bom. (1881) 3 AIL 717. 
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bore a one-anna stamp instead of a two-annas and was therefore inadmissible in 
evidence, it was held that the plaintiff was entitled to prove the loan by other evi- 
dence.^ Every loan carries with it a contract to repay and if a handnote, which 
forms the evidence of the transaction, cannot be accepted in evidence for some reason 
or other, there is nothing in law to prevent the plaintiff from giving other evidence 
as regards the loan and if he can satisfy the Court as regards the truth of his version,, 
he is entitled to a decree,® 

The Lahore High Court has held that where a negotiable instrument taken 
on account of pre-existing debt is inadmissible in evidence, the creditor may sue 
for the original consideration, but when the original cause of action is the instru- 
ment itself and does not exist independently of it, the plaintiff cannot sue except 
upon the instrument. Whether there is a cause of action independent of the instru- 
ment upon which independent evidence may be given, depends upon the question 
whether the plaintiff can allege any contract as the basis of his suit which is not the 
contract reduced to the form of a document, WTiere the money advanced a short 
time before the actual execution of a hundi was advanced on the security of the 
hundi and the agreement between the parties was that the loan should be made in 
consideration of the hundi, it was held that there was no cause of action independent 
of the hundi, and as the hundi was inadmissible in evidence on the ground that it was 
insufficiently stamped, and no secondary evidence could be given under this section, 
the plaintiff must fail.® 

The Rangoon High Court has laid down several principles in a full bench case* 
The giving of a negotiable security by a debtor to his creditor operates, prima 
facie, as a conditional payment only, and not as a satisfaction of the debt, unless 
the parties agree so to treat it. Such a conditional payment is liable to be defeated 
on non-payment of the negotiable instnmient at maturity. If the negotiable instru- 
ment is given'by the borrower to the lender and the negotiable instrument is itself 
the consideration for the loan, or if the instrument is accepted as an accord and 
satisfaction of the original debt, the lender is restricted to his rights under the nego- 
tiable instrument by which he must stand or fall. If it is agreed between the parties 
that the instrument shall be taken merely as collateral security for the repayment 
of the loan, the lender is entitled to sue upon the original consideration independently 
of the security, and without regard to any rights that he may possess under the 
instrument. If all the terms of the agreement under which the loan was made have 
been embodied in a negotiable instrument or in any other document no e^ddence 
can be adduced in proof of the terms of the contract except the document itself^ 
and if such document is for any reason inadmissible in evidence, the suit must fail. 
Normally and prima facie a lender is regarded as taking a negotiable instrument 
only as conditional payment and not in satisfaction of the loan. Where the hand- 
ing over of the money and of the instrument is simultaneous it does not follow that 
the instrument is the sole repository of the terms of the agreement. It is not the . 
time when, hut the terms upon which, the loan was made that matters and 
that a question of fact to be determined according to the particular circumstances 
obtaining in each case.'* 

1 Dhaneswar Sahu v. Bamrup Gir, ® Chanda Singh v ; The Amritsar 
(1928) 7 Pat.' 845. BanMwg Co., (1921) 2 Lah. 330. 

® Abdul Muhammad Khan v, Ma- Maung Chit v. Boshan N. M. A,, 

hananda Upadhyaya, (1931) 11 Pat. Kareem Comer <fe Co., (1934) 12 Ran* 
135. See Baja Lai Bahadur Singh V* 500, f.b. See Maung Kyi v. Ma Ma 
Sheikh Gulam Yasin, (1932) 29 N, L. Gale, (1919) 10 L. B. R. 54, f.b. 

R. 131. 
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In a full bench case the Chief Court of Oudh has laid down that it is open 
to tile party who has lent money on terms recorded in a promissory note, which' 
turns out to be inadmissible in evidence for want of proper stamp duty, to recover 
his money by proving orally the advance of the loan although oral evidence to^ 
prove the terms of the contract is inadmissible.^ V\"here a promissory note is not 
admissible in evidence, being insufficiently stamped, the covenant for interest alleged 
to have been contained in the promissory note cannot be proved and the party 
lending the money cannot be granted interest as interest, but he is entitled to some 
compensation for being deprived of his money and the amount of compensatiou 
can best be calculated in the same manner as interest is calculated.^ 

GASES. — Confession. — confession of an accused person made to a Magis- 
trate holding an inquiry is a matter required by law to be reduced to the form 
of a document within the meaning of this section, and no evidence can be given 
of the terms of such a confession except the record, if any, made under s. 364 of 
the Code of Criminal Procedure.® 

Deposition. — The omission to read over his deposition to the witness, in ac- 
cordance with Order XVIII, rule 5, of the Civil Procedure Code, renders the same 
inadmissible in evidence against him on his subsequent trial for forgery and oral, 
evidence of its contents is excluded by this section.* 

Unregistered document may be looked into for collateral purpose.' — 
Under the proviso now added to s. 49 of the Indian Registration Act, an unregistered' 
document affecting immovable property and required to be registered may be- 
received as evidence of a contract in a suit for petfqrmanee, or as eyidence' 

of part performance of a contract,"df W of any coUaterai Iransaefion 

required to be effected by a registered instrument. The proviso is declaratory of 
what was previously the law. An unregistefM document, though inadmissible as- 
evidence of a transaction affecting immoveable property, was admissible as evidence 
of collateral facts.® Such document is admissible in evidence to prove the nature 
of the possession of the person who holds tmder it.® In a suit to recover possession 
of certain property as joint undivided property the defendant relied on an earlier 
unregistered partition deed to show that the property in dispute was not joint but 
separate. It was held that the partition deed was admissible in evidence as it was 
not intended to prove its terms but all that the Court had been concerned with was 
to find out whether particular properties claimed by the plaintifi^ to be joint family 
property were at the date of the suit joint or separate.’ 

Where a document, itself legally inadmissible in evidence, was subsequently 
referred to and partly incorporated in a second document of similar import duly 

^ Kunwar Bahadur v. Suraj Bakksk, Kaliprasanna Sarkar^ (1931) 59 Cal*. 
(1932) y Luck. 666, F.B., approving 396; Maharani Janki Kuer v. Birj' 
NanJiku Singh Y, GirjaBux Singhf (1929) Bhikhan Ojha^ p924) 3 Fat. 349 ;; 
5 Luck. 225. Thakore Fatesing ji y. Barnanji A. 

® Bhrigu Datt Y. Gaya Prasad, (19dd) (1903) 27 Bom. 515, 5 Bom. L. R, 

9 Luck. 267. 274; Jhamplu v. Kuiramani, (1917) 

® Emperor v. Gulolm, (1913) 35 S9 Alh ; Ata Muhammad y. Shankar 
All. 260. J)as, (1925) 6 Lah. 31§. 

* Emperor v. Nabob AH Sarkar, ’ Chhotalal v. Bai Mahakore, 
(1923) 51 Cal. 230 ; Chenchiah v. King- (1917) 19 Bom. L. R. 322, 41 Bom- 
Emperor, (1919) 42 Mad. 561; Taj 466; Maufig Po Kin v. Maung Shwe' 
Mahmud v. The Crown, (1927) 15 Lah. Bya, (1923) 1 Ran. 405; Maung Tun 
407. Sein v. Ko Tu, (1928) 6 Ran. 337;. 

® Ulfafun-nissa Elakijan Bibi v, , Subramanian v. Lutchman, (1922)^ 
ffosain Khan, (1883) 9 Cal. 520, f.b. 50 Cal. 338, 25 Bom. L. R. 582, 50 I. A 
® ffaranchandra Chakrabarti v. 77. 
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executed between the same parties and registered according to law, it was held 
that the earlier document might be referred to for the purpose of explaining and 
amplifying the terms of the second, and of arriving at a correct conclusion as to 
the true nature of the transaction into which the parties bad entered.^ 

The Madras High Court has held that where the instrument of partition, being 
unregistered, cannot be admitted as evidence of the transaction, oral evidence to 
prove the terms of the agreement is barred.® 

92, When the terms of any such contract, grant or other disposi- 
tion of property,^ or any matter required by law to 

Ejcciosion of evidence hc reduced to the form of a document, 2 have been 
of oral agreement. proved according to the last section^, no evidence of 
any oral agreement or statement shall be admitted, 
as between the parties to any such instrument or their representatives 
in inte^est^ for the purpose of contedicting, ^ adding to, or 

subtracting from, its terms : , 

Proviso (i).— Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order 
relating thereto ; such as fraud, intimidation, illegality, want of due 
execution, want of capacity in any contracting party, want or failure 
of consideration, or mistake in fact or law. 

Proviso {2 ). — ^The existence of any separate oral agreement as to any 
■matter on which a document is silent, and which is not inconsistent with 
its terms, may be. proved. In considering whether or not this proviso 
applies, the Court shall have regard to the degree of formality of the 
document. 

Proviso {3 ), — The existence of any separate oral agreement, consti- 
tuting a condition precedent to the attaching of any obligation under 
any such contract, grant or disposition of property, may be proved. 

Proviso (i ), — ^The existence of any distinct subsequent oral agree- 
ment to rescind or modify any such contract, grant or disposition of 
property, may be proved, except in cases, in which such contract, grant 
or disposition of property is by law required to be in writing, or has been 
registered according to the law in force for the time being as to the 
registration of documents. 

Proviso (5 ), — ^Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that des- 
cription, may be proved ; 

. Provided that the annexing of such incident would not be repugnant 
to, or inconsistent with, the express terms of the contract. 

Proviso (^).— Any fact may be proved which shows in what manner 
the language of a document is related to existing facts. 

ILI.USTBATIONS. 

A policy of insurance effected on goods ‘‘in ships from Calcutta to 
London.” The goods are shipped in a particular ship which is lost. The fact 
that that particular ship was orally excepted from the policy cannot be proved. 

^ Moti Chand v. LaUa Prasad^ ® Subbu Naidu v, Varadarujulu 
<191T) 40 AIL 256. Naidu, [1947] Mad. 694. 
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(b) A agrees absolutely in writing to pay B Rs. 1,000 on the first March, 

187B. The fact that, at the same time an oral agreement was made that the money 
should not be paid till the thirty-first March cannot be proved. 

(c) An estate called “the Rampur Tea Estate” is sold by a deed which con- 
tains a map of the property sold. The fact that land not included in the map 
had always been regarded as part of the estate and was meant to pass by the deed 
cannot be proved. ' 

(d) A enters into a written contract with B to work certain mines, the property'-, 

of B, upon certain terms. A was induced to do so by a misrepresentation of B’s T V ' 
as to their value. This fact may be provedi 

(e) A institutes a suit against B for the specific performance of a contract, 
and also prays that the contract may be reformed as to one of its provisions, as , 
that provision was inserted in it by mistake. A may prove that such a mistake v t 
was made as would by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said as to the time 
of payment, and accepts the goods on delivery. B sues A for the price. A may 
show that the goods were supplied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives B a paper 
in these words : “Bought of A a horse forBs, .*>00”. B may prove the verbal warranty. 

(h) A hires lodgings of B, and gives a card on which is written — “Rooms, 

Rs, 200 a month”. A may prove a verbal agreement that these terms were to in- 
clude partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn 
up by an attorney, is made between them. It is silent on the subject of board. 

A may not prove that board was included in the term verbally. 

(i) A applies to B for a debt due to A by sending a receipt for the money 

B keeps the receipt and does not send the money. In a suit for the amount A 
may prove this. ™ 

(it) A and B make a contract in writing to take effect Upon the happening 
of a certain contingency. The writing is left with B, who sues A upon it. A may % 
show the circumstances under which it was delivered. 

COMMENT. — Principle. — ^When a transaction has been reduced into writ- 
ing, either by requirement of law, or agreement of the parties, the writing becomes 
the exclusive memorial thereof ; and no extrinsic evidence is admissible either to 
prove independently the transaction, or to contradict, vary, add to, or subtract 
from, the terms of the document, though the contents of such document may be 
proved either by primary or secondary evidence. 

The grounds of exclusion are ; (1) that to admit inferior evidence when the law 
requires superior would be to nullify the law j and (2) that when the parties have 
deliberately put their agreement into writing, it is conclusively presumed between 
themselves and their privies that they intended the writing to form a full and final 
statement of their intentions, and one which should be placed beyond the reach of 
future controversy, bad faith, or treacherous memory. ^ All parole testimony of 
conversations held between parties, or declarations made by either of them, whether 
before, or after, or at the time of the completion of a contract, will be rejected ; 
because such evidence would tend to substitute a new and different contract for 
the one really agreed upon. 

Ingredients. — Scope. — This section operates only as between the parties 
to a deed or their representatives in interest. It has no application to strangers 

1 Phipson, 7th Bdn., p. 552, 
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and does not therefore prevent a stranger from showing that a transaction which on 
the face of it purports to be one thing was in fact never intended by the parties to he 
that hut was effected for some collateral purpose and that the real transaction between 
them was something different. But such a case must be pleaded and proved.^ 

Under this section 

(1) when the terms of (u) a contract, (d) a grant, or (c) any other disposition 
of property, have been reduced to the form of a document, or 

(2) when any matter required by law to be reduced to the form of a docu« 
ment, 

have been proved by the production of the document or by giving secondary 
evidence of its contents 

no evidence of any oral agreement or statement shall be admitted as between 
the parties to any such document or their representatives in interest, for the pur- 
pose of (i) contradicting, (ii) varying, (Hi) adding to, or (iv) subtracting from its 
terms. There are six exceptions to this — 

(1) Any fact which would (i) invalidate any document, or (ii) entitle any 
person to any decree or order relating thereto may be proved, such as fraud, in- 
timidation, illegality, failure of consideration, mistake in fact or law. 

(2) Any separate oral agreement (i) as to any matter on which the document 
is silent, and (ii) which is not inconsistent with its terms, may be proved. 

(3) Any separate oral agreement, constituting a condition precedent to the 
attaching of any obligation under the document, may be proved. 

(4) Any subsequent oral agreement to rescind or modify any such contract, 
grant, or disposition of property, may he proved, except when such contract or 
grant (i) is required to be in writing, or (ii) has been registered. 

(5) Any usage or custom by which incidents not expressly mentioned in any 
contract are usually annexed to such contracts, may be proved if they are not 
repugnant to, or inconsistent with, its express terms. 

(6) Any fact which shows in what manner the language of the document 
is related to existing facts, may be proved. 

This section is supplementary to s. 91 and is, to some extent, implied in it. 
If the contract, grant or disposition has been reduced into writing, s. 91 says no 
evidence shall be given of it, except the document itself, and this rule would be in 
vain, unless, as is said in this section, it was also forbidden to contradict, vary, add 
to, or subtract from, its terms.® 

Scope. — ^The section applies only where, upon the face of it, the written in- 
strument appears to contain the whole contract.® If the parties have intended 
to reduce all the terms of the contract into writing, then no parole evidence is ad- 
missible ; but if they intended only to reduce into writing a portion of the terms of 
the contract, then they are entitled to give parole evidence of the terms which they 
did not intend to reduce into writing,'* 

Benami transaction. — ^This section applies only to the terms of a transfer 
and does not preclude the admission of any evidence to show the benami character 
of the transaction.® 

^ Uanguhai v. Govind, [1949] Nag. (1886) 17 Cal. 176w, 177. 

78. ® Bichard Taylor v. Bajak of 

® Markby, 73. lakimedi, (1909) 32 Mad. 443, 454 % 

® Cutis V, Brown, (1880) 6 Cal. Pathammal v. Syed Kalai Bavuthar, 
328,337. (1903) 27 Mad. 329. 

* Jumna Dass v. Srinath Bay, 
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1. ‘Wlien the terms of any such contract, grant or other disposition 
of property^ — ^These words, when read with the words “as between the parties 
to any such instrument’- which follow them, refer to bilateral instruments only 
and not to unilateral instruments, such as wills and powers-of-attomey. Oral 
evidence as to the ‘terms’ of a written contract is excluded. There is nothing 
to exclude oral evidence that there was no agreement between the parties and 
therefore no contract.^ 

2. ‘Or any matter required by law to be reduced to the form of a docu- 
ment*. — ^These words, when read with the words “as between the parties’* and 
**any oral agreement and statement”, refer to bilateral contracts, grants or other 
dispositions of property, which the law requires to be reduced to writing and not 
to every matter which the law requires to be reduced to writing. 

3. ‘Have been proved according to the last section*. — ^The provisions 
of the section come into force when the written instruments referred to in the section 
have been proved in accordance with the provisions of s. 91, that is, either by the 
production of the document itself, or by the production of the secondary evidence 
of it. 

4. ‘No evidence of any oral agreement or statement shall be admitted, 

as between the parties to any such instrument or their representatives 
in interest*. — ^The section forbids the admission Of evidence of an oral agreement 
for the purpose of contradicting, varying, adding to, or subtracting from the terms 
of a written document as between to jtuch^dqcum^ their represen- 

tatives in interest. The rule exclusion laid down in the section does not apply 
to the case of a third party who is not a party to the document. On the contrary, 
s. 99 distinctly provides that persons who are not parties to a docrraent may give 
evidence tending to show 

document,* Extraneous evidence'^^lo show that the parties to 'a ' saie-deed had 
no intention of conveying a particular item of property included in the deed is ad- 
missible where the person challenging the transfer is not a party to the deed.® 

The words ‘between the parties to any such instrument’ refer to the persons 
who on the one side and the other came together to make the contract or disposi- 
tion of property, and would not apply to questions raised between the parties on 
the one side only of a deed, regarding their relations to each other under the contract. 
The words do not preclude one of two persons in whose favour a deed of sale pur- 
ported to be executed from proving by oral evidence in a suit by the one against 
the other, that the defendant was not a real hut a nominal party only to a purchase, 
and that the plaintiff was solely entitled to the property to which it related. M 
conveyed certain houses and premises to plaintiff and defendant jointly by a sale- 
deed, Plaintiff sued defendant for ejectment from the premises, alleging that he 
alone was the real purchaser, and that defendant was only nominally associated 
with him in the deed. It was held that this section did not preclude the plaintiff 
from showing by oral evidence that he alone was the real purchaser, notwithstanding 
that the defendant was described in the sale-deed as one of the two purchasers.^ 
The plaintiff sued to recover money which he had been compelled to pay in virtue 

^ Tyagaraja Mudaliyar v. Veda- Gorakhpur ^ (1930) 52 All. 793. 
ihmni, (1935) 38 Bom. L. R. 373, 63 * Mulchand v. Madho Mam, (1888) 

I. A. 126, 59 Mad. 446. 10 All. 421. See Fokal Gungaydh v. 

® Bageshri Dayal v. Pancho, (1906) Ismail Mahomed Madaree, (1895) 2 
28 AIL 473. U. B. E. (1892-96) 354. 

® Bam Sundar Mol v. Collector of 
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of a mortgage executed by Ms two half-sisters and himself. His claim was based 
on the plea that, though appearing in the bond as a co-obligor, he was in reality 
merely a surety. It was held that evidence was admissible to show that the plaintii 
executed the mortgage bond as a surety only.^ The Rangoon High Court has dis- 
sented from this view and held that oral evidence to show that one of the executants 
of a monetary bond to the knowledge of the money-lender signed it only as a surety 
is not admissible.® The Rrivy Council has held that oral evidence is inadmissible 
to show that the person who has signed a promissory note is not liable but some one 
else is.® 

The section does not prevent proof of a fraudulent dealing with a third person’s 
property or proof of notice that the property purporting to be absolutely conveyed 
in fact belonged to a third person who was not a party to the conveyance.* As 
between the parties to an absolute conveyance this section precluded the giving of 
oral evidence to prove that the transaction was intended to be a mortgage. But 
where the grantee took knowing that a third person was the owner of the property 
and the grantor was only a mortgagee, and that the intention of all parties was 
merely to transfer the mortgage, oral evidence of the third harty’s rights was ad- 
missible to prove the real nature of the transaction.® 

5. ‘For the purpose of contradicting, varying, adding to, or subtracting 
from, its terms’. — ^This is what the section forbids. But it does not prevent 
a party to a contract from showing by oral evidence that the consideration is different 
from that described in the contract. It is therefore open to a party to show that 
that part of the consideration as to rent payable in terms of a lease represented a 
past debt for rent and not a future liability arising under the contract.® 

Evidence of intention, acts and conduct, — ^The Privy Council laid down in 
BalHshen v. Legge that oral evidence of intention is not admissible for the purpose 
of construing a deed or ascertaining the intention of the parties to the deed* A 
deed of sale of land for value was accompanied by a deed of agreement between 
the parties for purchase back by the vendor of the land on payment by him of money 
to the vendee on a future date fixed. The deeds were followed by transfer of posses- 
sion to the vendee, and his receipt of the profits. The vendor did not exercise his 
right of re-purchase ; but, after many years, gave notice of his intention to redeem, 
and sued to enforce his right of redemption as upon a mortgage by conditional sale. 
The Privy Council held that oral evidence for the purpose of ascertaining the in- 
tention of the parties to the deeds was not admissible and that the case must be 
decided on a consideration of the contents of the documents themselves with such 
extrinsic evidence of surrounding circumstances as may be required to show in 
what manner the language of the document was related to existing facts. ^ Even 

^ Shamsh-ul-Jakan Begam v. Ahmad (1911) 13 Bom, L. R. 797, 38 Cal. 892, 
Wali Khaii, (1903) 25 All. 337 ; Khuda- 38 I. A. 146. 

wand Karim v. Narendra Naih, (1935) ® Maung Kyin v. Ma Slme La^ 

58 AIL 548 ; Mohammad Busain v. Lola (1917) 44 I. A. 236, 20 Bom. L.R. 
Banoman Prasad, (1942) 18 Luck. 81. 278, 45 Cal. 320. 

® Maung Ko Gyi v. 17 Kyam, (1927) ® Ahdullahin v. Maung Ne Bun, 

5 Ran. 168. ^ (1929) 7 Ran. 292. 

® National Bank of Upper India, ’ BalHshen v. Legge, (1899) 2 Bom. 
Limited v, Bansidhar, (1929) 5 Luck. L. R. 523, 27 I- A. 58, 22 AIL 149 ; 

1, 32 Bom, L. R. 186, 57 I. A. 1 ; Maharu v. Khandu, (1924) 26 Bom. 

Khumaji Gajaji & Co v. Damaji, (1933) L. R. 742, p.c. ; Vithoba v. Narayan, 

35 Bom. L. R, 1197. [1942] Nag. 592 ; Kesarbai v. Majabhau, 

^ Maung Kyin v. Ma Shme La, [1944] Nag. 141. 
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after this pronouncement of the Judicial Committee there was a conflict of view 
between the Bombay and the Madras High Courts on the one hand and the Calcutta 
High Court on the other on the question whether oral evidencse as to acts and conduct 
of parties subsequent to a deed was admissible to show that what on the face* of it 
was a conveyance of sale was in reality a mortgage. The High Courts of Bombay^ 
and Madras® were of opinion that such evidence was not admissible. The former 
Chief Court of Lower Burma® and the former Judicial Commissioner’s Court of Upper 
Burma ^ followed this view. On the other hand the Calcutta High Court® was of 
opinion that such evidence was admissible. The former Chief Court of the Bunjab®^^ 
had adopted the view of the Calcutta High Court. This conflict has been set at 
rest by the Privy Council in Maung Kyin^s cose, above referred to, in which it has 
expressly overruled the decisions of the Calcutta High Court and approved those of 
the Bombay and the Madras High Courts. It has held that as between the parties 
to an absolute conveyance this section precludes the giving of oral evidence to 
prove that the transaction was intended to be a mortgage.’ 

Though this section precludes oral evidence of intention for the purpose of 
construing deeds or proving the intention of the parties, it merely prescribes a rule 
of evidence, and does not fetter the Court’s power to arrive at the true meaning and 
effect of a document in the light of all the circumstances surrounding the transac- 
tion.® 

It is always permissible to look to the surrounding circumstances to see -in 
what manner the language of a document was related to existing facts. A party 
is not precluded from showing that the writing was not the contract between the 
parties but was only a fictitious or colourable device which cloaked something 
else.® 

Evidence of subsequent conduct is not admissible for construing a dcwsument 
when the words used are plain.^® 

GASES. — Intention, conduct, etc. — ^The plaintiff sued to recover possession 
of land contending that the document under which the defendants held the land, 
though in form an absolute conveyance, was intended to op^erate merely as a mort- 
gage. The plaintiff’s contention was based on the ground tliat the consideration 
was, a previously existing debt and not money paid at the time ; that the plaintiff’s 
father, notwithstanding the execution of the deed, remained in posseasion until 
his death and that after his death his widow remained in possession for three years ; 
that there was.no transfer of the land Into the of the transferee, and that 
the consideration was grossly inadequate. It was held that the transaction was 

1 Dattoo V. Bamchandra, (1005) 00 Kadir, (1901) P. R. No. 72 of 1901 

Bom. 119, 7 Bom. L. R, 669; Abaji (Civil) ; Mai v. C. J, Floyd ^ 

V. (1906) 30 Bom. 426, 8 Bom. (1911) P. R. No. 27 of 1911 (Gvil) . 

L. R. 553. ’ Maung Kyin v. Ma Shwe La,, 

® Achutafamaraju v. Subharaju, (1917) 44 I. A. 236, 20 Bom. L. R. 
(1901) 25 Mad. 7. 278, 45 Cal. 320, 9 L. B. R. 114; 

® Matcng Bin v. Ma Jllaing, (190C) Maung Shwe Phoo v. Maung Tun 

3 L. B. R. 100, F.B. (1927) 5 Ran. 644. 

^ Mi Gijwe V. Keshan Ram, (1908) ® Baijnath Singh v. Kajee Vally 

2 U. B. R.'(1907-1909) (Evi.) 15. Mahomed, (1924) 27 Bom. L. R. 787, 

® Preonath Shaha v. Madhu Sudan 3 Ran. 106, p.c. 

Bhuiya, (1898) 25 Cal. 603, f.b, ; Khan- ® Asaram v. Lubdkeskwat, [1939] 
kar Abdur Rahman v, Alt Hafez, (1900) Nag. 1. 

28 Cal. 256 ; Mahomed AH Hossein v. MarkandeM v. Sitambhatnaih, 

Nazir AH, (1901) 28 Cal. 289. [1943] Nag. 10. 

® Abdul Ghafur Khan v. Abdul . > 


184 


th;e law of evidence. 


[chap. VI. 


an out-and-out sale and no evidence of the several circumstances relied on could 
be admitted to show that it was a mortgage.^ The plaintiffs, who were agricultu- 
rists, brought a suit to redeem and the defendant contended that the transaction 
in suit was a sale out-and-out and not a mortgage. The lower Court held that 
the transaction was a mortgage and allowed redemption. It was held that evidence 
of intention could not be given for the purpose merely of construing a document 
which purported to be a sale out-and-out and not a mortgage.® 

A deed of sale of immoveable property and an agreement for re-sale to the 
vendor do not together constitute a mortgage unless it appears from the docu- 
ments, in the light of surrounding circumstances, that the parties so intended. 
The intention of the parties, which is the test in such a case, must be gathered from 
the language of the documents themselves.® 

Oral evidence inadmissible to vary terms. — The executant of a promissory 
note cannot be permitted to prove a separate agreement according to which the 
sum specified in the note was not, as expressed therein, payable on demand, but 
only after the adjustment of some accounts between the parties.^ No oral evidence 
is admissible to vary the amount of price fixed in a registered sale-deed® or the 
terms of a cheque which is a negotiable instrument® or the rate of interest different’^ 
from that in the written contract. A mortgage with possession was executed in 
plaintiff’s favour for a term of ten years. Possession was not, in fact, taken by the 
plaintiff, but by a second document of even date, the mortgaged land was leased 
to the mortgagor for the same term at an annual rent. The Court of the Judicial 
Commissioner held that reading the mortgage with the lease of even date, and 
taking into account the fact that possession had remained all along with the mort- 
,gagor and that there had been other similar transactions between the parties, the 
mortgage should be construed only as a simple mortgage. The Privy Council 
held that this section forbade the admission or consideration of evidence as to the 
intention of the parties or to contradict the express terms of the document, and 
that the mortgage in question was, as it purported on the face of it to be, a pos- 
sessory mortgage.® 

An oral agreement not to execute a decree, entered into between the parties 
after the filing of the suit and before the passing of the decree, provided the defendant 


^ Dattoo V. Baincfiandra> (1905) 7 
Bom. L. R. 669, 80 Bom. 119 ; Keshm- 
rm V. Baya^ (1906) 8 Bom. L. R. 287 ; 
Mai Adhar v. Lalbhai, (1921) 24 Bom. 
L. R. 239 ; Talakchand v. Atmaramy 
(1928) 25 Bom. L. R. 818. 

® Abaji V. Lemnariy (1906) 30 Bom. 
426, 8 Bom. L, R. 558 j Achutarama- 
raju V. SubbarajUy (1901) 25 Mad. 7. 

® Jkanda Singh v. Sheikh Wahid- 
ud-din, (1916) 19 Bom. L. R. 1, 43 
I. A, 284, 88 All. 570. 

^ Sri Mam v. Sabha Mam, Gopal 
Med, (1922) 44 All. 521. This case 
has been dissented from in a subse- 
quent case in which the same High 
Court held that evidence to show that 
an instrument like a promissory note, 
the title to which generally passes by 
delivery, was delivered conditionally 


or for a special purpose only, and not 
for the purpose of transferring abso- 
lutely the property therein, is not only 
admissible but is precisely the class 
of evidence contemplated by s. 46 of 
the Negotiable Instrmnents Act and 
this section : Sheo Prasad v. Gobind 
Prasad, (1927) 49 All. 464 ; Mhogi Mam 
V. Kishori Lai, (1928) 50 All. 754. 

® Adityam Iyer v. Mama J^rishna 
Iyer, (1913) 38 Mad. 514, 

® Walter Mitchell v. A, K» Tennent, 
(1925) 52 Cal. 677. 

^ Fitz-Molmes v. Bank of Upper 
India, Ltd.., (1923) 4 Lah. 258 ; Gopal 
V. Achut, [1942] Nag. 498. 

® Feroz Shah v. Sobhat Khan, (1983) 
35 Bom. L. R. 877, 14 Lah. 466, 60 
LA. 273. 
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did not contest the suit, is admissible in evidence as it does not vary the terms 
of the decree, and can be pleaded in bar of execution.^ 

Oral evidence inadmissible to contradict written terms. — In a suit for 
a declaration that an apparent sale-deed executed by the plaintiff was a mortgage 
and for redemption, the lower Courts allowed the plaintiff to adduce evidence to 
prove that the defendant at the time of the execution of the sale-deed represented 
to the plaintiff that the sale-deed would not be enforced as such. It was held that 
no evidence of a contemporaneous agreement, or promise, or representation in- 
consistent with the written document could be admitted.^ Where, on the language 
of a sale deed, the intention of the parties was clear and the receipt of the considera- 
tion was acknowledged therein and evidence was adduced to prove the intention and 
to contradict the recital regarding payment of consideration, it was held (i) that no 
evidence other than the deed itself was admissible for the purpose of ascertaining the 
intention of the parties ; that there was nothing in this section to prevent a person 
from adducing evidence for the purpose of shewing that a recital in a deed was un- 
true and, therefore, that evidence to contradict the recital and to prove that the 
consideration was not paid was admissible under the section.® • 

Oral evidence admitted where third party is concerned. — ^Plaintiff 
sued to recover one-fourth of the price of a house alleged to have been sold by the 
first defendant to the second defendant, the claim being based upon a local custom. 
The transaction between the defendants was ostensibly not a sale but a usufruc- 
tuary mortgage. It was held that the plaintiff, not being a party to the trans- 
action, was entitled to give evidence to show that what as purported to be a usu- 
fructuary mortgage was not in reality such, but was in fact a sale.* 

Proviso 1. — ^This proviso applies to cases where evidence is admitted to show ^ 
that a contract is void, or voidable,, or subject to re-formation, upon the ground ? 
of fraud, duress, illegality, etc., in its inception.® See illustration (d) and (e),^ > 
The instances given in the proviso are not exhaustive. They are set out by way 
of illustration only. If the validity of a written agreement is impeached, it is 
no defence to point to the apparent rectitude of the document and to claim pro- 
tection from inquiry under a rule which exists against the contradiction and variance 
of the terms only of those instruments the validity of which is not in question. 

In such cases, the Court is not bound by what has heeh described as the mere paper 
expressions of the parties, and is not precluded from inquiring into the real nature 
of the transaction between them. The proviso declares that any fact may be proved 
wliich would invalidate any document.® A party to an instrument may prove 

^ Papamma v. Venkayya^ (1935) ® Md, Murtaza v. Abdul Hahman, 

58 Mad. 994, f.b., disapproving Bajah (1948) 27 Pat, 122, 
of Kalakasti v. Venkatadri Bao, (1927) * Bageshri Dayal v. Pancho, (1906) 

50 Mad. 897 ; Goseti Suhba Jtow v. 28 AH. 473, Bahiman v, Blahi Baksk, 
Varigonda Narasimham, (1903) 27 Mad (1900) 28 Cal. 70, dissented from; 
MS ; Chidambaram Chettiar v. Krishna Ganu v. Bhau^ (1918) 20 Bom. L. R. 
VathiyaTf (1916) 40 Mad. 233, f.b. ; 684, 42 Bom. 512; Kumara v. Sri^ 

Laldas v. Kishordas^ (1896) 22 Bom. 463, nivasa, (1887) 11 Mad. 213, 215. 

F.B. Contra, Benode Lai Pakrashi v. ® Per Garth, C.J,, in Cults v. Brown, 
Bajendra Kumar Saka^ (1902) 29 Cal. (1880) 6 Cal. 328, 338. 

810; Bassan Ali v. Gauzi AH Mir, ® Beni Madhab Doss v. Sadmook 
(1903) 31 Cal. 179. Kotary, (1905) 32 Cal. 437, f.b. ; Ma 

® Dagdu V. Norm, (1910) 12 Bom. Thin Myaing v. Maung Gyi, (1923) 1 
L. R. 972 ; Namdeo v. Dhondu^ (1920) Ran, 351. 

22 Bom. L. R. 979, 44 Bom. 961. 
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that it was a mere paper transaction, never intended to be given effect to or acted 
iipon.^';" 

The combined efifect of this proviso and s* SI of the Specific Relief Act is to 
entitle either party to a contract, whether plaintiff or defendant, to protect his 
right by proving a mistake in a written contract, e.g., a mistake in the description 
of the property sold by giving a wrong survey number to the same. Mistake in 
the belief of a party to a document may be pointed out under this proviso.® It is 
immaterial if the mistake is caused by innocent misrepresentation, “ Evidence of 
mutual mistake is admissible under this proviso.^ 

The Privy Council has held that this section only excludes oral evidence to 
vary the terms of a written contract, and has no reference to the question whether 
the parties had agreed to contract upon the terms set forth in a particular document. 
Even if there were no provisos to ss* 91 and 92 there is nothing in either section to 
exclude oral evidence that a document purporting to embody the terms of a contract 
was never intended to operate as an agreement but was brought into existence solely 
for the purpose of creating evidence on some other matter. Such oral evidence 
stands on the same footing as would evidence that the alleged signature of one of 
the parties was a forgery.^ The English Court of Equity permits evidence to be 
given to show that a document was intended to operate in a manner different from 
the plain and apparent meaning of its language. 

Where parties enter into a sale-deed, it is not competent to them to prove a 
contemporaneous oral agreement to reconvey the property sold on payment of 
the sum advanced, in the absence of fraud, misrepresentation, or failure of con- 
sideration, etc., rendering the sale invalid.® 


Fraud. — ^Where one party induces the other to contract on the faith of re- 
presentations made to him, any one of which is untrue, the whole contract is in a 
Court of equity considered as having been obtained fraudulently.’ 

A mortgagor of immoveable property is not estopped from pleading, or taking 
advantage of, the invalidity of his mortgage deed on the ground that, by the in- 
clusion of a fictitious property in the document and getting it registered in an office 
where otherwise it could not have been registered, a fraud on the registration law 
was committed in which he participated,® 

Misrepresentation. — Where one party to a contract doesmot agree to any of 
its stipulations and the other party induces Mm, not indeed to agree to it, but 
to agree to its formal insertion in the written contract, by representing that the 
stipulation in question would be in reality treated by Mm as a dead letter, it cannot 
be enforced because the party induced had never assented to it and its inclusion 
in the written contract was the result of misrepresentation.® Wliere, at the time 
of executing a document, a representation is made that the document though in 
form a sale-deed will not be enforced ais against the executant as a sale-deed, and 


1 Bam Sundar Mai v. Collector of 
GarcdchpuTt (1930) 52 All. 703. 

® Tani Mahesha v. The Secretary 
of State for India in Council^ (1894) 
P. R. No. 67 of 1894 (Civil), 

® Chimanram Motilal v. Divanchand 
Gomndram^ (1931) 56 Bom. 180, 34 
Bom. L R. 26. 

* Janardan v. Venkateshf (1938) 
41 Bom. L, R. 191, [1939] Bom. 149 
® Tyagaraja Mudaliyar v. Veda- 


thanni, (1935) 63 I. A. 126 , 137, 38 
Bom. E. R. 373, 59 Mad. 446. 

® Sangira v. Bamappa, (1909) 11 
Bom. L. R. 1130, 34 Bom, 59. 

’ Abaji V. Laxman, (1906) 30 Bom. 
426, 8 Bom. L. R. 553. 

® Bamnandan Prasad Narayan 
Singh V. Chandradip Narain Singh^ 
(1940) 19 Pat. 578. 

® Sangira v. Bamappa, sup. 
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where on the faith of that representation the executant executes the document^, 
the sale-deed cannot be upheld as a sale-deed as against him.^ 

lilegality, — Oral evidence is admissible to prove that the real object or con- 
sideration of an agreement in writing is unlawful and that therefore the agreement 
is void.2 See s. 28 of the Indian Contract Act. 

Want of due execution. — ^The term ‘execution’ means the last act or series 
of acts which completes a document. It is a formal completion of a document. 
Thus, execution of deeds is the signing, sealing and delivery of them in the presence 
of witnesses. Execution of a will includes attestation.® Writing, stamp, registra- 
tion, attestation are ail formalities necessitated by statutes. 

Want of consideration. — Want of consideration, or failure of consideration, 
or difference in the kind of consideration may be proved. But parole evidence 
to vary the consideration is not admissible. The want or failure of consideration 
contemplated by the proviso is a complete want of failure of consideration.* Not- 
withstanding an admission in a sale-deed that the consideration has been received, 
it is open to the vendor to prove that no consideration has actually been paid,^ 
but was agreed to be paid in a different manner.® If this was not so, facilities would 
be ajfforded for the grossest frauds. It is no infringement of this section for a Court 
to accept proof that by a collateral arrangement between the vendor and purchaser 
the consideration money remained with the purchaser and under the conditions 
agreed upon between them.’ The section does not say that no statement of fact- 
in a written instrument may be contradicted by oral evidence, but that the terms 
of the contract may not be varied.® Where a part of the sale consideration is on 
the face of the document still outstanding and to be paid by the vendee, it is not 
open to him to produce e\idence to show that there was a separate contemporaneous 
oral agreement thai this sum would not be payable and was merely fictitious.® The 
amoimt of sale consideration is a term of a deed of sale and no evidence of any oral 
agreement can be given for the purpose of varying the amount. An agreement made 
without consideration is void except in the three cases specified in s. 25 of the Indian 
Contract Act. When it is brought to the notice of a Court that the consideration 
for a contract which it is asked to enforce is, in whole or in part, an unlawful con- 
sideration, such Court is bound to give effect to the fact thus brought to its notice, 
notwithstanding that the contract may appear upon the face of . it to be a perfectly 
legal contract, and that the unlawfulness of the consideration was never pleaded 
by the defendant.^® 


GASES. — ^Where a deed of sale described the consideration to be Rs. 100 in 
ready cash received, but the evidence showed that the consideration was an old 
bond for Rs. 63-12 and Rs. 36-4 in cash, it was held that there was no real variance 


^ Navalbai v. Sivitbaiy (1906) 8 
Bom. L. R. 761. 

2 Kashi Nath Cfmkerbati v. Brin- 
dabun Chukerbati, (1884) 10 Cal. 649; 
Anupchand Kemchand v. Champsi Tiger- 
chand, (1888) 12 Bom. 585. 

® Bhawanji Harbhum v. Devji Punja, 
(1894) 19 Bom. 635, 638. 

* Keshavrao v. Bayay (1906) M 
Bom. L. E. 287. .1 

® Radhamohan ThaJmr v. Bipin 
Behari Mitra, (1938) 17 Pat. 318. 

® Indarjit v. Lai Chandy (1895) 18 
All. 168. 


’ Irfanali Laskar v. Jogendrachandra 
DasPatniy (1932) 59 Cal. 1111. 

® Sah Lai v. Indrajit, (1900) 2 
Bom. L. R. 553, 27 I. A. 93, 22 AH. 
370; Lala Dholan JDas v. Balya Shaky 
(1899) P. R. No. 85 of 1898 (Civil); 
Mussammat Zohra Jan v. Musscmmai 
Bajan Bibiy (1915) P. R. No. 48 of 1915 
(Civil). 

® Muhammad Taqi Khan v. Jang 
Singh, (1935) 58 All. 1, f.b. 

Alice Mary Hill v. William Clarke,, 
(1904) 27 All. 266. 


188 THE EAW OE EVIDE!NCE. [CHAP. TI, 

l>etwe€n the statement in the deed and the evidence as to consideration, having 
regard to the fact that it is cnstomary in India, when a bond is given wholly or 
partially in consideration of an existing debt, to describe the consideration as being 
^‘ready money received”.^ PlaintiHs sued for specific performance of an agreement 
in writing, which set forth, inter aZia, that defendants had agreed to sell, etc., under 
* ‘certain conditions as agreed upon”. The defendants alleged that the written 
.agreement did not contain the whole of the agreement between the parties, and 
offered parole evidence in support of their contention. It was held that the parole 
•evidence was admissible to show what was meant by the clause “certain conditions 
as agreed upon”.^ 

Defendant, who had been gambling with plaintiffs and had lost, gave the 
plaintiffs two promissory notes, partly for his gambling losses and partly on other 
accounts, but it could not be ascertained what proportion of the total sum secured 
was represented by the gambling debts. In a suit to recover on these notes, it was 
held that it was open to the defendants to prove that the consideration was in 
part at least money lost in gambling, and that as the part of the consideration 
represented by gambling debts could not be separated from the rest, the suit would 
fail.8 

A Hindu widow, who signed a document evidencing the undivided status of 
her husband and his brother and making certain provision for her maintenance, 
alleged that she was induced to sign the document on the vetbal assurance by the 
brother that the document was only intended to create evidence of the undivided 
status of the family and the provision for her maintenance was not final but was 
to be settled in future. In a suit for arrears of maintenance, it was held that oral 
evidence was admissible to establish that the provision for maintenance in the 
■document was not to be acted upon and therefore there was no contract as to main- 
tenance.* 

Mistake of fact. — ^Evidence may be admitted to prove that there was mutual 
mistake in the working of an agreement and to prove what the real intention of 
the parties was, and such evidence as to the alleged mistake may be given not 
-only in a suit for the rectification of the mistake brought under s. 31 of the Specific 
Relief Act, but also in a suit based upon the agreement itself.® It is open to the 
Court to allow oral evidence of mutual mistake of fact to vary the terms of a deed. 
Oral evidence will he admissible even if the mistake is due to innocent misrepre- 
sentation.® Where a promissory note stated that the interest was payable at the 
rate of rupees two per mensem and in a suit on the promissory note the plaintifi 
contended that the interest agreed upon was two per cent, per mensem and that 
the words “per cent.” had been omitted by mistake, it was held that oral evidence 
was admissible to prove that the rate of interest agreed upon was two per cent, 
per month.’ 

^ Mukumchand v. Miralal, (1876) 

3 Bom. 150 ; Sheikh' Muhammad Bakhsh 
V. Bamdai, (1896) P. R. No. 5 of 1896 
{Civil) : Le Mu v. Mahi Bux, (1900) 

2 V. B, R. (1897-1901) 400. 

® Cutts V. Brown, (1880) 6 Cal. 

® Balgohind v. Ehaggu Mai, (1913) 

35 All. 558. 

* Tyagaraja Mudaliyar v. Veda- 


thanni, (1935) 63 I. A. 126, 33^ Bom. 
L. R. 373, 59 Mad. 446. 

® S* Narayanosmamy v. James D. 
Bodriguez, (1906) 3 L. B. R. 227; 
Janardan v. Venkatesh, (1938) S. A. 
No. 208 of 1938, per Beaumont, C.J. 

® Chimanram v. Divamhmtd, 
(1931) 34 Bom. L. H. 26, 56 Bom. 180. 

’ Kamla Prasad Pandey v. Hasan 
AH Khan, [1939] AIL 829. 
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Mistake of law. — Under the Indian Contract Act an agreement is not void- 
able because it was caused by a mistake as to any law in force in British India 
but a mistake as to law not in force in British India has the same effect as a mistake 
of fact (s. 21). But Courts do relieve against mistakes in law as well as mistakes 
in fact, in cases where there is some circumstance which makes it inequitable that 
the party who has received the money of other party should retain it. 

Proviso 2. — ^Under this proviso evidence of any collateral parole agreement 
which does not interfere with the terms of the contract may be given. See ills. (/), 
(jg) and (h). Parties can prove that, either contemporaneously or as a preliminary 
measure, they entered into a distinct oral agreement on some collateral matter- 
The only case in which oral evidence will be admitted imder the proviso is where 
the instrument is silent on the matter sought to be proved and the agreement to 
be proved is consistent with the terms of the document. It is allowable to urge 
an oral agreement which will have the effect of leaving matters otherwise than 
if they had depended on the written agreement alone, but such oral agreement must 
be clearly proved and the onus lies on him who sets it up.^ Where the document 
does not record all terms of the contract between the parties, oral evidence is admis- 
sible to explain the real nature of the transaction.^ 

If there is a rule of law which requires the transaction to be in writing, any 
separate agreement must also be in writing. j | 

The amount of the price agreed to he paid is an essential term of a contract 
of sale ; and consequently no evidence of an oral agreement at variance with the 
provisions of a registered sale-deed as to the amount of the price jfixed for the sale 
is admissible. 3 Evidence that a sale-deed was not intended by the parties thereto 
to foe operative for the purpose of passing title is inadmissible.^ 

In considering whether or not this proviso applies, the Court shall have regard 
to the formality of the document. The principal rule applies only to iormaHy* 
complete contracts ; for in such, it is reasonable to suppose that the parties have 
set down all they intended, and omitted nothing. This presumption becomes 
weaker and weaker, as the document is found to be less and less formal. And in 
the case of memoranda of agreements, etc., as we are not bound to presume that 
everything has been reduced to writing, parole testimony to prove additional terms, 
etc., is reasonably enough admissible. The rule being confined to formal and com- 
plete documents, a mere receipt in general may be invalidated by parole evidence 
of fraud or mistake. So, of a loose memorandum which does not profess to embody 
the whole of the parties’ intentions. On this ground the section directs the Court, 
in considering whether parole testimony is to foe admitted or not, to have regard to 
the formality of the documents : see illustrations (g) and (h).^ 

The last words of the proviso show that the Court has some discretion in the 
application jof the rul^. s If a document is very formal in ifs ferm^ and car^efully 
drawn up, it would be reasonable to presume that the whole intention of the parties 
was expressed, and that anything omitted whs deliberately intended to be excluded 
in which case no oral admission would be permitted.® 


1 Motabhoy Mulla Essabhoy v. 
Mulji Maridm, (1915) 42 I. A. 103, 17 
Bom. L. H. 460, 89 Bom. 399 ; Badal 
Ram V. Jhula% (1921) 44 All. 53. 

® Sir Mohammad Akbar fChan v. 
Attar Singh, (1936) 88 Bom. L. H* 
739, 17 Lah. 557, 63 I. A. 279. 


» Adityam Iyer v. Rama Ktishnm 
Iyer, (1913) 38 Mad. 514. 

^ Lachman Das v. Ram JPrasad^ 
(1927) 49 Ail. 680. 

® Ndrton. 

® Markby, 73. 
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Contemporaneous oral agreement to pay interest on hundi. — Such an 
agreement is not admissible in evidence when there is no stipulation regarding in- 
terest in the hundi (promissory note). In such cases the payee of the hundi is en- 
titled only to interest at the rate of six per cent, per annum as provided by s. 80 
of the Negotiable Instruments Act.^ If there is a collateral written agreement 
fixing the rate of interest, in accordance with the custom prevailing in the district, 
the interest is recoverable at the rate agreed upon between the parties.® 

Proviso 3. — ^This proviso presupposes that the contract, grant or disposition 
of property itself remains intact, but the condition precedent pleaded must in its 
very nature be extraneous to the contract, grant or disposition itself and as agreed 
must come into existence before the obligation attaches thereunder.® Under this 
proviso a contemporaneous oral agreement to the efCect that a written contract 
was to be of no force or effect, and that it was to impose no obligation at all until 
' the happening of a certain event, may be proved. See ills, {i) and (j). 

The true meaning of the words ‘‘any is any obligation whatever 

under the contract, and not some particular obligation w^hich the contract may 
contain.* Where, at the time of the execution of a written contract, it is orally 
agreed between the parties that the written agreement shall not be of any force 
or validity until some condition precedent has been performed, parole evidence of 
such oral agreement is admissible to show that the condition has not been per- 
formed, and consequently that the written agreement has not become binding. 
This rule will not apply to a case where the written agreement had not only become 
binding, but had actually been performed as to a large portion of its obligations.® 
The distinction in point of law is that evidence to vary the terms of an agreement 
in writing is not admissible, but evidence to show that there is not an agreement 
‘ at all is admissible. There is no rule of law to estop parties from showing that a 
paper, purporting to be a signed agreement, was in fact signed by mistake, or that 
it was signed on the terms that it should not be an agreement till money was paid 
or something else was done.® 

Evidence of a contemporaneous oral agreement to suspend the operation of a 
written contract of sale imtil an agreement for re-sale is executed is admissible."^ 
An oral agreement purporting to provide that the promise to pay on demand in 
a promissory note, though absolute in its terms, was not to be enforceable by suit 
until the happening of a particular event, i.e., that the legal obligation to perform 
the promise was to be postponed, is not such an agreement as falls within this 
proviso.® A collateral oral agreement which is the condition of the execution of 

1 Banwari Lai v. Jagarnath Prasad, ® JugtanundMi$serv,Nerghan Singh, 
(1&16) 1 P. L. J. 71 ; Falhuma Bwi v. ibid. ; Walter Mitchell v. A, ]K. Tennent, 
Manumantha Bow, (1907) 17 M. U. (1925) 52 Cal. 677 ; C. W. Kinlock v. 
J. 296 ; Kisim’ Chand v. Quran Ditta Asa Bam, (1877) P. R. No. 51 of 1877 
Mai, (1911) P. R. No. 52 of 1911 (Civil). (Civil) ; Khuda Baksh v. Budhar Mai, 
See, however, In re Sowdamonee Behya (1882) P. R. No. 186 of 1882 (Civil). 

V. A. Spalding, (1882) 12 C. L. R. 163, « Pym v. Campbell, (1856) 6 EL & 

® Goswami Sri Ghanshiam Lalji v. Bl. 370,371. 

Narain, (1906) 34 I. A. 6, 9 Bom. Dada Honaji v. Babaji Jagushet, 

L. R. 1, 29 All. 33. (1865) 2 B. H. C. (A. C. J.) 36 ; Ady v. 

® Chhaganlal Kalyandas v. Jagji- Administrator-General, Burma, (1938) 40 
wandas Gulahdas, (1939) 41 Bom. L, Bom. L. R. 1057, [1938] Ran. 417, p.c. 
R. 1263. ® Bamjibun Serowgy v. Oghore 

* Jugtanund Misser v. Nerghan Nath Chatter jee, (1897) 25 Cal. 401 ; 
Singh, (1880) 6 Cal. 433; Badhakissm Vishnu v. Ganesh, (1921) 23 Bom. L. 
Chamaria v. Durga Prasad Chamaria, R. 488, 45 Bom. 1155; Hira Lai v. 
(1031) 59 Cal, 106. . Benarsi Das, (1925) 6 Lab. 411. 


SEC. 92.] 


EXCLtJSIOK OF OBAI. EYIDEXCE. 


191 


a promissory note would fall within this proviso, and evidence of it would there- 
fore be admissible to prove it. A collateral agreement which alters the legal effect 
of a promissory note must be distinguished from an agreement that the instrument 
should not be an effective instrument until, some condition is fulfilled or to put 
it in another form, an agreement in defeasance of the contract must be distinguished 
from an agreement suspending the coming into force of the contract contained in 
the promissory note. An agreement coming under the latter description is within 
this proviso. Where a promissory note is by its express terms payable on demand, 
the obligation under the note attaches immediately. But an oral agreement not 
to make a demand until some specified condition is fulMed has the intention and 
effect of suspending the coming into force of that obligation which is the contract 
contained in the promissory note. The oral agreement constitutes a condition 
precedent to the attaching of the obligation and is within the terms of this proviso- 
Where the collateral agreement which was the condition of the execution of a pro- 
missory note was a written agreement it was held that it was outside this section.^ 

An oral agreement that the execution of a deed of reconveyance should be a 
condition precedent to the execution of the sale-deed in pursuance of the written 
contract to sell immovable property can be proved under this proviso.® 

There is no difference in substance, but only in illustration and application, 
between the provision in s. 46 of the Negotiable Instruments Act and this pro- 
viso.® . . 

GASES, — ^Where the contract was to sell property for Rs. 30,000 which sum 
was erroneously stated to have been paid, it was competent for the vendor, with- 
out infringing any provision of the Act, to prove a collateral agreement that the 
purchase-money should remain in the vendee’s hands for the purposes and sub- 
ject to the conditions alleged by the vendor.* Because the section does not say 
that no statement of fact in a written instrument may be contradicted by oral, 
evidence but that the terms of the contract may not be varied, etc. Where a person 
admitted the execution of a deed of surrender but assailed the transaction, evidenced 
thereby, as fraudulent on the ground that a separate oral agreement constituting, 
a condition precedent to the surrender taking effect had not been acted upon by 
the person in whose favour it had been made, it was held that evidence of the oral 
agreement for the purpose of proving the fraudulent character of the transaction 
between the parties was admissible,^ 

Proviso 4. — ^This proviso is based on the principle — ‘‘Nothing is so agreeable 
to natural equity as that a thing be unbound in the manner in which it was boimd.^’ 
Under this proviso a prior written contract may be varied by a subsequent 
verbal one, in cases in which the law does not require the contract to be in writing. 
Where the original contract is of such a nature as that the law requires it to be in 
writing or where its execution has been followed by the formality of registration,^ 
the only way of proving the rescission or modification of the original contract must I ^ 
be by proof of an agreement of the like formality and not by an oral agreement. \ 

Only those agreements come within the proviso which affect the terms of the 
previous transaction directly by virtue of the consensus of those who alone are 

^ Ady V. Administrator-Generaly ® Sahdeo v. Namdeo, [1948] Nag. 900. 
Burma, (1038) 40 Bom. L. R. 1075, ® Sheo Prasad v. Gohind Prasad, 

11938] Ran. 417, p.c. ; Bhogi Bam v. (1927) 49 All. 464. 

KishoH Lah (1928) 50 All. 754; Ali * Sah Lai Indrajit, (imc) % Bom. 
Jawad V. Kulanjan SzTigh, (1922) 44 L. R. 553, 27 1. A. 93, 22 Ail. 370. 

AIL 421 ; Dowlatram v. Vasdeo, [1942] ^ XJlasmoni v. Sukhomani, (1945 

Kar. 516. 24 Pat. 230. 
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competent to rescind or modify the original contract, viz., all the parties concerned 
OT^their representatives^ The words of the proviso apply to any agreement 
whether executory or executed.* 

The word ‘oral’ is used in the sense of being not committed to writing, and 
the words ‘oral agreement’ include all unwritten agreement, whether arrived at 
by word of mouth or otherwise, that is, by acts or conduct of parties. 

In a suit for redemption, the mortgagees pleaded the mortgaged pro^rty 
was subsequently sold to them verbaUy for the mortgage debt and a further loan. 
It was held that the mortgage being by a registered d^d, evidence of a subsequent 

oral agreement of sale was inadmissible under this proviso. , . , 

-nie Calcutta and the Madras High Courts have held that oral ev^enw is^- 
missMe to prove the discharge and satisfaction of a mortgage bond. Tie Bombay 
^ the LaLre High Courts have held that a subsequent agreement to take less 
a„e under a^rerfstered mortgage-bond is an agreement modifymg the terms 
of T'^tten contract and oral evidence is inadmissible in proof of it.» The Bombay 
Steh^St has subsequently held that where all that the defendant wants to prove 
^omeTact tending to show that the obligation has been discharged, either by 
or by reission of anything that was due, such fact may be proved as 
Soipting to amodification of the conditions of the mortgagebut relah^ mainly 
ta the discharge of the contract, and not involving any question of ite terms. A 
tolSencrome Allahabad High Court has held that an agreement between parties 
deed cannot be proved by oral evidence to show that on payment 
S a s^f money less than what would be due on calculatog the correct amo^t 
nd^pal^d interest at the stipulated rate entered in the mortgage deed the 
^ M woidd be discharged. Such evidence would be admissible to prove the satis- 

the debt as resulting from a mutual agreement by which the mortgagee 

faction of i*e debt, ^g^ payment of a part of the sum due and 

r^S’the balance A plea of such agreement and satisfaction is not one settmg 
remitted the Data varying, adding to or subtracting from the terms 

I d. CO.™, th. p»™<« of 

move that the creditor actually did accept less in full satisfaction. 

A subsequent agreement between the parties by wMch the ^ortg^^e was 
4 . • of the mortgaged property in order that he may enjoy the profits 

"a ^nffthramomt realised^towarite safefaction of the interest is not illegal as 


1 Goseti Stibba Bm v. Vmigo^ 
Narc^mham, (1903) 27 Mad. . 370. 

s Per Boddam, J., m Gosett Subba 
Rem V. Varigonda ^arasimham, iM. 
» Mayandi Cheth v. Oliver, (1898) 

22 Mad. 261. ^ - 

4 Maung Myat Tun Aung v. Maung 

Im Pu, (1925) 3 Ban. 243. 

s Randal Chandra Kamudm v. 

GMnda jEamolcar, (190^ Siooli 
N. 304; Mahim v. Sam Baj/M, (1925) 
42 C. L. J. S82, 80 C. W. N. 371, 

Snmaii Bhaba SundaH v. ^ 

Dutta. (1925) 44 C. L. J. 269 , H«Za- 
sundara Naiker v. Banganatha Aiyuty 


(1929) 5a Mad. 127 ; Munuswami Muda- 
liar V. Govindaraja Chettiar, (1934) 
58 Mad. 371. 

e Jagannath v. Shankar, (1919) 44 
Bom. 55, 22 Bom. L. R. 39 ; Ghanaya 
Lai V. Ballia Bam, (1928) 9 Lah. 597. 
But see Sukhlal v. Jetha, (1928) 30 
Bom. L. R. 1455. 

7 Sukhlal V. Jetha, (1928) 30 Bom. 
L. R.,1455,:14e2.:: 

8 Collector of Btah v. Ktshon Lai, 
(1930) 53 AIL 157, f.b., JwaU Frmad 

V. Mohan Lai, (1926) 48 AU. 705, 
isapproved. 
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of the original deed. Such an agreement is in furtherance of one of the conditions of 
the mortgage and this proviso does not apply to it.^ 

New contract. — ^This proviso does not exclude evidence of a subsequent oral 
agreement substituting a new contract for one reduced to writing and registered 
according to law, the said proviso only referring to a subsequent oral agreement to 
rescind or modify such contract.^ The distinction between a substituted new 
agreement by novation and the mere alteration of an old contract is that in the 
former case the old contract is extinguished, while in the latter it remains binding 
subject to the alteration which the parties have agreed to.^ According to the 
Rangoon, the Lahore and the Bombay High Courts a judgment-debtor can set up 
a new verbal agreement by the decree-holder to accept some variation or a new 
contract in substitution of the original decree,^ but not according to the Allahabad 
High Court.^ 

CASES. — Extraneous evidence admissible. — ^A receipt which purported to 
show that simple and not compound interest was to be charged (though the mort- 
gage-bond contained provision for the payment of compound interest), was held 
to be admissible in evidence.® The receipt did not require registration and was 
therefore admissible in e\’idence. It operated as a waiver. 

Extraneous evidence not admissible.— A lease contained a covenant for 
renewal of the lease whereby if the lessee desired to renew the lease he should give 
three months’ notice in writing of his intention to do so. The lessee, however, 
feiled to observe this covenant and relied on an oral agreement between himself 
and his lessors for renewal of the lease. It was held that evidence of such oral 
agreement was not admissible.’ A agreed by a registered deed to give B for her life 
an annual amount by way of maintenance, and subsequently it was agreed orally 
that B should enjoy certain lands in lieu of such maintenance and B was put in 
possession. In a suit by B to recover arrears of maintenance from A it was held 
that the subsequent oral agreement was an agreement to rescind or modify the 
original registered agreement and was not receivable in evidence.® 

Proviso 5. — Parole evidence of usage or custom is admissible in aid of the 
construction of a written instrument. Such evidence is received 'for e:^Iammg 
or fining up terms used in commercial contracts, policies of insurance, negotiable 
instruments, and other writings of a similar kind, — ^when the language, though 
well understood by the parties, and by all who have to act upon it in matters of 
business, would often appear to the common reader scarcely intelligible, and some- 
times almost a foreign language. The terms used in these instruments are to be 
interpreted according to the recognised practice and usage with reference to which 
the i^arties are supposed to have acted ; and the sense of the words, so interpreted, 
may be taken to be the appropriate and true sense intended by the parties,® “But 
the rule for admitting evidence of usage must be taken always with this qualification, 

i Sahib Din v. Sri Dhanush Dhariji, ® Lachman Das v. Baba Eamnath 

(1047) 23 Luck. 74. Kalikamliwala^ (1021) 44 Ail, 258. 

® Jaggat Singh v. Devi Ditta Mai, ® Kailash Chandra Nath v. Sheikh 

(1883) F. R. No. 160 of 1883 (Civil). Chhenu, (1014) 42 Cal. 546. 

® Lakhu Bam v. Amir Khan, (1888) ’ Mark D^Cruz- v. Jitendra Nath 

P. R. No. 14 of 1880 (Civil). Chatterjee, (1019) 46 Cal. 1079 ; Karam- 

* Ma Shme Fee v. Maung San palli XJnni Kurup v. Thekku ViUil 
Myo, (1928) 6 Ran. 573; Abdul Karim (1002) 26 Mad. 105. 

V. jlakam Mal-Tani Mai, (1933) 14 ® Kattika Fapanamma ,v. Kaitika 

Lah. 668 ; Kahjanji Dkana v. Dharamsi Kristnamma, (1006) 30 Mad. 231. ^ 

Dhana & Co,, (1934) 37 Bom. L. R. 230. ^ ® Phillips, 407. 

L. E.— 13. 
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that the evidence proposed is not repugnant to, or mconsistent with, the written 
contract. It ought never to be allowed to vary or contradict the written instrument, 
either expressly or by implication ... where the incident sought to be annexed to 
a contract is unreasonable or illegal, it cannot be annexed to the contract by evidence 
of usage.'^^ 

Proviso 6. — Where a document is a perfectly plain, straightforward document, 
no extrinsic evidence is required to show in what manner the language of the docu- 
ment is related to existing facts. But where the terms of the documents themselves 
require explanation, then evidence can be led within the restrictions laid down in 
this proviso.^ The language of this proviso is rather vague. It is true that evidence 
of the circumstances surrounding a document is admissible ; but it is admissible 
only for the purpose of throwing ,,iight .on its meaning. It is not permissible to 
consider the surrounding circumstances with a view to holding that a document 
which on the face of it is a sale-deed is intended to operate as a mortgage. There 
must be some limit to the suggestion that the surrounding circumstances can always 
be scrutinized so as to enable the Court to alter or change the nature of a document 
to something different from what it purports to be. Otherwise, there can foe no 
certainty as to the proper construction to be placed on a document which to all 
appearance is unambiguous.® 

Extrinsic evidence is receivable of every material fact which will enable the 
Court to ascertain the nature and qualities of the subject-matter of the instru- 
ment ; that is, to identify the persons ahS things to wliich the instrument refers.* 
Previous jporrespondence between the parties for the purpose of explaining anything 
in a document before the Court is admissible.® 

Beed of one kind to be deed of another kind. — ^Extrinsic evidence is admis- 
sible for the purpose of showing that a document, which purports to be, and on the 
face of it is, a deed of sale, is in reality a deed of gift.® Oral evidence is admissible 
to show that a mortgage has Bebh'"^bsequehtly converted into a sale,’ or that what 
ostensibly purported to be a s^e with ah for a re-sale and re-purchase 

at the same price at a certain date was a mortgage by conditional sale,® or that 
two deeds of sale were in reality a deed of exchange.® 

Sections 93-97 partly develop and partly restrict the principle laid down by 
this proviso. 

CASE. — ^Where by a deed of settlement, almost the whole of the settlor’s im- 
moveable property was transferred to trustees together “with buildings and ap- 
purtenances thereto” and the question was raised as to whether certain specific 
properties were included in the deed, it was held that the ambiguity in the deed 

1 3Best, 12th Edn., s. 228, p. 218; (Civil), 

Zu Gale v. Mating Mo, (1904) 2 L. B. ® Banif-un-nisa v. Faiz-un-nis 
R. 268 ; IT. M. P. P. N. M. Firm v. ' (1911)' 13 Bom. L. R. 391, 38 I. A. 
Somastmdaram Chetty & Co,, (1924) ^ 85, 33 AIL 340. See Mating Kyin v. 
28 Mad. 275. Ma Shwe La, (1011) 38 I. A. 140, 

® Ganpatrao v. Bapu, (1919) 22. 13 Bom. L. R. 797 ; Serajuddin Haidar 

Bom. L. E. 831, 44 Bom. 710 ; The v. Isah Haidar, (1921) 40 Cal. 161. 

' Punjab National Bank, Ltd, v. Mr, B, B. ’ Badhama Mai v. Hira, (1883) P. R. 
Chaudhry, (1943) 19 Luck. 265. No. 30 of 1884 (Civil). 

» Martand v. Amritrao, (1925) 27 ® Narasingerji Gyanagerji v. Panu- 

Bom. L. R. 951, 49 Bom. 652. ganii Parthasaradhi, (1924) 51 I. A. 

* Bank of New Zealand v, Simpson, 305, 47 Mad. 729, 27 Bom. L. R. 4. 
[1900] A. C. 182. ® Kishan Lai v. Bam Lai, (1927) 

® Simla Bank Corporation, Ld, v, 50 Ail. 59. 

M, T, Ball, (1888) P. R. No. 2 of 1884 
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being latent, in construing the deed* the subsequent conduct of the parties there- 
to can be legitimately looked into under this proviso, for the purpose of ascertaining 
to what persons or things the expressions used therein were intended to apply. ^ 

93. When the language used in a document is. 
Exclusion of evidence on its face, ambiguous or defective, evidence may 
^blgSlus docu^n^ not be given of facts which would show its meaning 
or supply its defects. 

ILnUSTEATIONS. 

(a) A agrees, in writing, to sell a horse' to B for Ks. 1,000 or Rs. 1,500. Evi- 
dence cannot be given to show which price was to be given. 

(5) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled. 

COMMENT. — Sections 93 to 9S deal with rules for construction of documents 
with the aid of extrinsic evidence. 

There are two sorts of ambiguities of words, — ^the one is amhiguitas patens 
and the other latens, Patens is that which appears to be ambiguous upon the 
deed or instrument ; latens is that which seems certain and without ambiguity, 
for anytliing that appears upon the deed or instrument ; but there is some collateral 
matter out of the deed that breeds the ambiguity.® A good test of the difference 
is to put the instrument into the hands of an ordinary intelligent educated person. 
If, on perusal, he sees no ambiguity, but there is nevertheless an uncertainty as to 
Its application, the ambiguity is latent ; if he detects the ambiguity from merely 
reading the instrument it is patent. Thus, in illustration (5), the blanks would be 
patent ambiguities and they could not be filled in by parole testimony as to the 
Intention of the parties, etc. In the illustration to s. 95, no one could detect any 
ambiguity from merely reading the instrument. The ambiguity does not consist 
in the language, but is introduced by extrinsic circumstances.® * 

Principle. — This section deals with patent ambiguities. If the language of 
a deed is, on its face, ambiguous or defective, no evidence can be given to make 
it certain.* 

The duty of the Court is always interpretation ; to find out not what really 
was the intention of the parties, as distinguished from what mere words expressed; 
but merely to find out the meaning of the words used by them,*" To put a construc- 
tion on a document is to find out the meaning of the signs and words made upon 
it, and their relation to facts.® The question is, not what was the intention of the 
parties, but what is the meaning of the words they have used.’ 

Extrinsic evidence of every material fact which will enable the Court to ascertain 
the nature and qualities of the subject-matter of the instrument, or, in other words, 
to identify the person and things to which the instrument refers, is admissible.® 
Thus, where there is a written agreement to deliver a quantity of grain at a particular 
time, parole evidence is admissible under certain limitations to show what kind of 
grain the contracting parties had in their contemplation at the time the contract 
was made,® 

1 Subramania Ayyar v. Baja Baj€S<> (1833) 5 B. & Ad. 122, 129- 

wara JDorai, (1916) 40 Mad. 1016. , ® Stephen’s Dig., Art. 91. 

® Best, 12th Edn., s. 226, p. 211. ’ Bickman v. Carstairs, (1833) 5 

® Norton, s. 633, pp. 351, 352, B. Ss Ad. 651, 663. 

* Deojit V. PitambaTt (1876) 1 AH. ® Valla Bataji v. Sidoji Kondaji, 

275. (1868) 5 B. H. C. (A. C. J.) 87. 

® Poe dem, Gwillim v. GwiUim^ ® Ibid^ 
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Sections 91 and 92 define the cases in which documents are exclusive evidence 
of the transactions which they embody. Seettons 93"99 deal with the interpretation 
of documents by oral evidence. 

94. "When language used in a document is plain 
agSS?^appik-ation^of iu itsclf, aiid wheu it applies accurately to existing ‘ 

existiBg facts, ^evidence may not be gi^n to show that it was 
not meant to apply 16 Hch facts. 

ILLUSTRATION. 

A sells to B, by deed, “my estate at Rampur containing 100 bighas.’’ A has 
an estate at Rampur containing 100 bighas. Evidence may not be given of the 
fact that the estate meant to be sold w’as one situated at a different place and of a 
diiferent size. ■ 

COMMENT, — Principle. — The words of a written instrument must be con- 
strued according to their natural meaning, and no amount of acting by the parties 
can alter or qualify words which are plain and tmambiguous. No principle has 
ever been more universally or rigorously insisted upon than that written instruments, 
if they are j)lam and unambiguous, must be construed according to the plain and 
unambiguous language of the instrument itself.^ 

Under this section evidence to show that common words, whose meaning is 
plain, not appearing from the context to have been used in a peculiar sense, have 
been in fact so used, is not admissible.^ Where the language in its ordinary sense I 
properly applies to the facts without any difficulty, evidence to show that it bears J 
a different meaning will be rejected, as it contradicts the docume nt. 

The intention of the parties to a document whose language is plain and un- 
ambiguous, should he gathered from the language of the document itself, without 
resorting to surrounding circumstances for aid.^ 

95. When language used in a document is plain 
in itself, but is Unmeaning in reference to existing 

existing facts, -evidence may be given to sliowtESi it was used * 
in a peculiar sense." 

ILLUSTRATION. 

A sells to B, by deed, “my house in Calcutta.” 

A had no house in Calcutta, but it appears that he had a house at Howrah, 
of which B had been in possession since the execution of the deed. 

These facts may he proved to show that the deed related to the house at Howrah. 

COMMENT. — Sections 95, 96 and 97 deal with latent ambiguities. Section 95 
and s. 92 contain important exceptions to the general rule laid down in s. 91. 

Principle.— ^Vhere the language of a document is plain in itself but is un- 
meaning in reference to existing facts evidence may be given to show that it was 
used in a peculiar sense. It is based upon the maxim falsa demonstratio non noeei 
(a false description does not vitiate the document). Section 07 is a part of the 
rale in this section, and both the sections must be read together. The illustration 
to this section shows that if A sells to B “my house in Calcutta,” and if A has no 
house in Calcutta but has a house in Howrah, of which B has been in possession since 

^ North Eastern Itailway v. Hastings B. R. 768 ; Narayan v. The Co-operative 
(Lord), A. C. 260, 263. * Central Bank, Malkapur, [1938] Nag. 

® Stephen’s Dig., Art. 91. 604. 

® Bahu V. Sitaram, (1901) 3 Bom. 
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the execution of the deed, these facts may be proved to show that the deed related 
to the house in HowrahA Where a sale-deed describes the land sold by w rong survey 
mimbers. extrinsic evidence is admissible to show that the lands intended to be 
sold and actually sold and delivered were lands bearing different survey numbers.® 
Where there is sufficient descripti<m set f orth of the premises by- giving the name 
of the particular fielci or otherwise,’ “a ^d(^d thereto (e.g., the mentloa 

of a wrong survey number) may be rejected:*******^ 


96. When the facts are such that the language used might have 


Evidence as to appli- 
cation of language 
which can apply to 
one only of several 
persons. 


been meant to apply to any one, and could not 
have been meant to apply to more than one, of 
several persons or things, evidence may be given 
of facts which show which of those pefsdhs or things 
it was intended to apply to. 


ILLUSTRATIONS. 

(a) A agrees to sell to B, for Rs. 1,000, “my white horse.” A has two white 
horses. Evidence may be given of facts which show which of them was meant. 

(fe) A agrees to accompany B to Haidarahad. Evidence may be given of 
facts showing whether Haidarahad in the Bekkhan or Haidarahad in Sind was meant. 

COMMENT. — Principle. — ^Where the description in the document applies 
equally to any one of two or more subjects, evidence to explain its language is 
admissible. Where the lahfuage of a document, though intended to apply to one 
person or thing only, applies equally to two or more, and it is impossible to gather 
from the context which was intended, an equivocation arises, e.g., when the same 
name or description fits two persons or thing^ accurately ; the same name or 
description fits one exactly and the other but tolerably ; when the same name or 
description fits two objects equally but subject to a common inaccuracy, provided 
that the inaccuracy be a mere blank or applicable to no other person or thing. 

This section modifies the rule laid down in s. 94 by providing that where the 
language of a document correctly describes two sets of circumstances but could 
not have been intended to apply to both, evidence may be given to show to which 
set it was intended to apply. Here the language is certain. The doubt as to which 
of similar persons or things the language applies has been introduced by extrinsic 
evidence.'* 


97 . When the language used applies partly to 
caloif^S^lang^uage^to existing facts, and partly to another set of 

one of two ^ sets of existing facts, but the whole of it does not apply 
the who^rco?- correctly to either, evidence may be given to show 
reetiy applies. to which of the two it WES meant to apply. 

ILLUSTRATION. 

A agrees to sell to B “my land at X in the occupation of Y.” A has land 
at X, but not in the occupaiion of Y, and he has land in the occupation of Y, but 
it is not at X. Evidence may be given of facts showing which he meant to sell. 

^ Karuppa Goundan alias Thoppala uUlah, (1915) 38 All. 103. 

Goundan v. Periatharnbi Goundan, (1907) ^ Doe d. Hiscocks v. Biscocks, (1830), 

30 Mad. 397, 3S9. 5 M. W. 363 ; Nga Cho v. Mi Se Mi, 

^ (1916) 2 tJ. B. R, 110; Stephen’s Dig., 

® Saniaya v, Savitri, (1902) 4 Bom. Art. 91. 

I*. R. 871 ; Mahdbir Prasad v. MasiaU 
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COMMENT. — ^This section is based upon the maxim falsa demonstraiio imi 
noceL It is only an extension of the provision of s. 95. Sections 95, 96 and 97 
all deal with latent ambiguity. “Where in a written instrument the description 
of the person or thing intended is applicable with legal certainty to each of several 
suhjec\Sy extrinsic evidence, including proof of declarations of intention, is admissible 
to establish which of such subjects was intended by the author.”^ The rule rejecting 
erroneous description not substantially important is applicable only where there is 
enough to show the intention clearly. 

The illustration to this section shows that if A agrees to sell to B “my land 
at X in the occupation of Y,” and A has land at X but not in the occupation of 
Y, and has land in the occupation of Y but it is not at X, evidence may be given 
to show which was intended to be sold. Another common ease is where land within 
certain boundaries is sold and is wrongly described as containing a certain area, 
the error in area is regarded as a mere misdescription and does not vitiate the deed. 
The maxim falsa demonstraiio non meet applies.® 


98. Evidence may be given to show the meaning of illegible or not 
Evidence as to mean- commonly intelligible characters, of foreign, obsolete, 
ing of iuegibie charac- technical, local and provincial expressions, of abbre- 
viations and of words used in a peculiar sense. 


ILIiUSTKATION. ^ 

A, a sculptor, agrees to sell to B, “all my mods.” A has both models and 
modelling tools. Evidence may foe given to show which he meant to sell. 

COMMENT. — Principle. — ^Evidence as to the meaning of illegible characters 
(e.g,, shorthand-writer’s notes) or of foreign, obsolete, technical, local and provin- - 
cial expression and of words used in a peculiar sense may be given. In such cases 
the evidence cannot properly be said to vary the written instrument ; it only explains 
the meaning of expressions used. Mercantile usage has given special meanings to 
many ordinary words. Evidence of the meaning which these words bear in mercan- 
tile transactions can be given under this section. 

The principle upon which words are to be construed in instruments is very 
plain— where there is a popular and common word used in an instrument, that 
word must he construed prima facie in its popular and common sense. If it is 
a word of a technical or legal character it must be construed according to its technical 
or legal meaning. If it is a word which is of a technical and scientific character, 
then it must be construed according to that which is its primary meaning, namely, 
its technical and scientific meaning. But before you can give evidence of the 
secondary meaning of a word, you must satisfy the Court from the instrument itself 
or from the circumstances of the case that the word ought to be construed, not in 
its popular or primary signification, but according to its secondary intention,® 

99. Persons who are not parties to a doenment. 
Who inay give evi- qj. representatives in interest, may give evidence 
varying, terms of do(ni- of any facts tending to show a contemporaneous 
agreement varying the terms of the document. ^ 

i Taylor, 12thrEdn., s. 1226, p. 787. 30 Mad. 397. 

® Ketruppa Goundan ^alias Thoppala ® Per Fry, J., in Holt & Co. v. Col- 
Gonndan v. Periathamhi Goundan, (1907) Iyer, (1881) 16 Ch. D. 718, 720. 
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EXCLUSION' 'OE' ^ORAL EVIB'EN^E.' 

ILLtJSTEATION. 

A and B make a contract in writing that B shall sell A certain cotton, to be 
paid for on delivery. At the same time they make an oral agreement that three 
months’ credit shall be given to A. This could not be shown as between A and 
B, but it might be shown by C, if it affected his interests. 

G OMMENT. — Section 92 forbids the admission of evidence of an oral agree- 
ment for the puipose of contradicting, varying, adding to, or subtracting from, 
the terms of a written document as between the parties to such document or their 
representatives in interest. The rule of exclusion laid down in the section does 
not apply to the case of a third party who is not a party to the document. On 
the contrary, this section distinctly provides that persons who are not parties to a 
document may give evidence tending to show a contemporaneous agreement varying 
the terms of the document.^ 

The principle of s. 92 does not apply to third persons. If it were otlierwise, 
third persons might be prejudiced by things recited in the writings, contrary to 
the truth, through the ignorance, carelessness, or fraud of tlie parties, and, there- 
fore, ought not to be precluded from proving the truth, however contradictory it 
may be to the written statements of others.® 

Varying.— In tins section the word “varying” only is used, while in s, 92 
the words are “contradicting, varying, adding to, or subtracting from”. But it 
is difficult to see that in using the term “varying” only, anything less could have 
been meant than what is conveyed by the several expressions in s. 92 and as every 
“contradicting,” “adding to”, or “subtracting from” would necessarily be a “varying” 
of the instmment, the Legislature apparently use that expression as sufficient to 
convey all that is denoted by the other dffierent expressions occurring in the earlier 
section.3 

CASES. — ^The plaintiff sued to recover one-fourth of the price of a house alleged 
to have been sold by the first defendant, the claim being based upon a local custom. 
The transaction between the defendants was ostensibly not a sale but a usufriictuary 
mortgage. It was held that the plaintih:, not being a party to the transaction » 
was entitled to give evidence to show that what pui^ported to be a usufmetuary 
mortgage was not in reality such, but was in fact a sale A 

In the case of an alienation of land in which a document has been executed 
purporting to be a deed of gift or of mortgage, it is open to a third party claiming 
to exercise a right of pre-emption to prove that the transaction was in reality one 
of sale, and that the docmnent sought to be impugned was executed in order to conceal 
its real nature and to defraud him of his legal rights.® 

100. Nothing in this Chapter contained shall 
Saving of provisions be taken to affect any of the provisions of the Indian 
Act reiaung to wills?” Succession Act (X of 1865) as to the construction of 
wills. 

COMMENT.— Act X of 1865 is replaced by Act XOIX of 1925. 

^ Bageskri JOayal v. Pancho, (1906) (1900) 28 Cal. 70, dissented from ; 
28 All. 473, 474. Pathammal v. Syed Kalai Bamthar^ 

® Taylor, 12th Edn., s. 1149, p. 735. (1903) 27 Mad. 329. 

® Pathammal v. Syed Kalai Bavu- ® Tofra Chand v. BaMeo, (1890) 
mr, (1903) 27 Mad. 329, 331 ; Tara P. R, No. 117 of 1890, f.b, (Civil) ; 
Chand v. Baldeo^ (1890) P. H. No. 117 Parma Nand v. Airapat Bam^ (1899) 
of 1890, F.B. (Civil). P. R. No. 20 of 1899 (Civil); Megha 

^ Bageshri Dayal v. Pamho^ (1906) Bam v, Muhhm Lai, (1912) P. R. 
28 All. 473, Uahiman v. ElaM Baksh, No. 67 of 1912 (Civil). 


PART III. 

Peoduction and Effect of Evidence, 




CHAPTER VII. 

Of the Bueden of Peoof. 


101. Whoever desires any Court to give judgment as to any legal 
Burden of roof right or liability dependent on the existence of facts 

asserts, must prove that tliose facts exist. 

^ a person is bound to prove the existence of any fact, it is said 

that the burden of proofs lies on that person. 

ILLUSTRATIONS. 

' (a) A desires a Court to give judgment that B shall be punished for a crime 

which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to certain land in 
the possession of B, by reason of facts which he asserts, and which B denies, to be 
V.. true. ■ ■ , ■ . ■ ■ 

A must prove the existence of those facts. 

COMMENT. — Th e burden of proof lies on the party who substantially asse rts 
th e affirmative of the is^e an d nnt^n pon ±heTpaiAy..'.wl^ This rule of 

convenience has been adopted in practice, not because it is impossible to prove a 
negative, but because the negative does not admit of the direct and simple proof 
of which the affirmative is capable. Moreo ver, it is but reasonable.„.imii4 ust.^^ 
the suitor who relies upon the existence of a fa ct, sh ould be called unon to prove his 
own case. In the application of this rule, regard must be had to the s ubstance 
ancTeffect of the issue, and not to its grammatical form, for i n many cases the pa rty, 
by mSKngTsIigfxra^ in the di^wing of his pleadings, may give th e issue a 
negativeTF^mnaSvel^^ 


a prima facie case. He cannot, on failure to do so, take advantage of the weakness 
ofSis adversary’s case. He must succeed by the strength of his own right and the 
clearness of his own proof. 

The general rule that a party who desires to move the Court must prove all 
facts necessary for that purpose (ss. 101-105) is subject to two exceptions 

(a) he wi ll not be re<|uired to prove such facts as a re specially within the 
knowledge of the other party (s- 106) ; and 

”‘p^'°1h^*wiiriroFl^^ to prove so much of his allegations in respect of 

wMclx there is*anyprSumpBon*<^^ or m"*some^^^^^la^(sri!\4) 


1. ‘Burden of proof’. — ^This expression means (a) the burden of establish- 
ing a case, and (6) the duty or necessity of introducing evidence. Burden of proof 

1 Taylor, 12th Edn., s. 364, p. 252. 
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is the obligation that a party lies under to produce evidence^ to satisfy the 

th^ existence or non^ex ls le ncydTK’l l^TIgQnl^^ by him. ITOrden 

at the Fegmmng'oraTriarriie^n oneliarty,“Kut''3^umig tEe^cw of the trial it 
may shift from one side to the other. 

The term onus prohandi, in its proper use, merely means that, if a fa ,ct has 
to be proved, the person whose interest it is t o p rove it^ ^.should a dduce so me .e^e nccy 
how^iijjight, upon" wHeFinC ^ find the fact he d esires the Co urt to End. 

It does not mean tBat fe shall call all conceivable or avaiiable evidence. It merely 
means that the evidence he lays before the Court should be sufficient, if not con- 
tradicted, to form the basis of a judgment and decree upon that point in his favour.^ 
'^Vhere there is an admission by a party t he burden of proof shifts and it is fo r the 
paHTSHnpOie a dmissloirf^^ 

It is for the prosecution to determine what witnesses it should call in support 
of its case. Witnesses essential to the unfolding of the narrative on which the 
prosecution is based must be called by the prosecution, whether in the result the 
effect of their testimony is for or against the case for the prosecution.® 

In a ease of rape, the Judge must caution the jury that it is dangerous to 
convict any man upon the uncorroborated testimony of the prosecutrix. The jury 
should be told that only in exceptional cases would they be justified in accepting 
such uncorroborated testimony. The kind of corroboration required by the rule 
must be independent evidence, that is to say, the evidence of some witness other 
than the prosecutrix herself. What the prosecutrix says to other persons is not 
corroborative evidence within the meaning of the rule.* The Judge should also 
tell the jury that if they come to the conclusion that they believe the girl, and 
think the accused guilty, then they have the right to convict him on her uncorro- 
bomted evidence.® 

102. The burden of proof in a suit or proceeding lies on that person . 
On whom burden of who Tt^ould fail if no evidence at all were given on 
proof lies. either side. 

ILLUSTRATIONS. 

(a) A sues B for land of which B is in possession, and which, as A asserts, 
was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his posses- 


Therefore the burden of proof is on A. 

(h) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by 
fraud, which A denies. 


^ Unkar Nath v. Mitthu LaU 
(1808) 18 A. W. N. 107. 

2 Chandra Kunwar v. Narpat 
Singh, (1906) 29 All. 184, 84 I. A. 27, 
9 Bom. L. R. 267 ; Dukh Haran Nath 
Zutshi V, Messrs. Commercial Credit 
Corporation, Limited, (1989) 15 Luck. 
191, 

® Seneiriratne v. The King, (1986) 
89 Bom. L. R. 1, p.c. 

* Noor Ahmad v. Emperor, (1033) 
62 Cal. 527 ; SacMnder Itai v. 


Emperov, (1989) 18 Pat. 698 ; Emperor 
V. Kasamalli Mirzaalli, (1941) 44 Bom. 
L. R. 27, [1942] Bom. 884, f.b. ; Emperor 
V. Mahadeo Tatya, (1941) 44 Bom. 
L. R. 216. 

® Surendranath Das v. Emperor, 
(1933) 62 Cal. 534; Sikandar Miyan 
-v. Emperor, [1987] 2 Cal. 345 ; Barendra 
Prasad Bagchi v. Emperor, [1940] 2 Cal. 
180 ; Conroy v. King-Emperor, [1945] 
Nag. 226. 
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If no evidence were given on either side, A would succeed as the bond is not 
disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

COMMENT. — ^This section lays down a test for ascertaining on which side 
the burden of proof lies. The section makes it clear that the initial onus is on 
th e plaiiit iff. If he discharges that onus and makes out a case*9E^^li0es Mm 
to relief, the onus shifts on to the defendant to prove those circumstances, if any, 
which would disentitle the plaintiff to the same. 

The burden of proof lies up on the party, wh ether plaintiff or defendant, who 
su t^tantially a sserts the affirmative of the is suer derivedTfrom the 

maxim of qufdicit, non qui negat, is adopted partly 

becau se it is hut fast that he who invokes the aid o f the law should be the first to 
prove his case ; and partly because, in the nature of things, a negative is more 
difficulF to establish than an affirmative.^ The phrase “burden of proof’ ■ is used 
in ffistinct meanings in the law of evidence, viz., the^ burd en of e stablishing a 
c^e and the burden of introducing evidence. The burden of establishing a case 
remains throughouF^K^Tnai" where it w^“ originally placed ; it never shifts. The 
burden of evidence may shift constantly as evidence is introduced by one side or 
the other. In s. 101 the phrase is used in its first meaning, and in this section in 
the second sense,® When the evidence is all in, and a party introducing it has not, 
by the preponderance of evidence required by law, established his position or claim, 
the decision will be against him. 

The party on whom the burden of proof lies begins. 

The burden must be strictly discharged ; in other words, the plaintiff, in order 
to succeed, must put the Court in possession of legal and satisfactory evidence, and 
it will not suffice to point to matters of suspicion or even to plausible conjecture.* 

A p^rty, on whom the burden of proof in the first instance lies, may shift the 
burden to the other side by proving facts giving rise to a presumption in his favour,^ 

GASES. — In a suit on a bond, the plaintiff accounted for the non-production 
of the bond, by alleging that the defendant had stolen it. The defendant admitted 
the execution of the bond, but alleged he had paid it. It was held that the defendant 
was bound to begin and prove payment, either by the production of the bond ©r 
other evidence or by both.® 

Where execution of a bond is admitted and the bond contains an admission 
that consideration had passed, it is for the executant to get rid of the admission 
which he has made in the bond. It is not enough for him to prove that, prior 
to the institution of a suit on the bond, he denied receipt of consideration, even 
if such denial was made before the registering officer,® Where an unregistered 
document, the execution of which is admitted or proved, contains an admission 
of the payment of the consideration, the onus lies on the person executing the 
document to prove that what he himself admitted to he true was, as a matter of 
fact, false and that he did not receive the consideration.^ 

1 Phipson, 7th Edn., p. 30. ® Chuni Knar v. Udcd Bamt (1883) 

s King-Emperor v. U Damapala, 6 All. 73, 

(1936) 14 Ran. 666, f.b. ® Mahahir Prasad Bai v, Bishan 

s Bamabai v. Bamchandra, (1905) Dayal, (1904) 27 AIL 71. See Achaya v, 
7 Bom. Ir. R- 293 ; Ali Khan Bahadur Maung Po Saing^ (1920) 10 L. B. K. 264. 
V, Xndar Parshad, (1896) 23 Cal. 950, ^ Ram Chand v. Chkunnu Mal^ 

23 I. A. 92, (1925) 6 Lah. 470, f.b., disapproving 

® Mano Mohun Gkose v. Mothura Wasstr Singh v. Jai Gopal, (1887) F., 
Mokun Boy, (1881) 7 Cal. 225. R. No. 17 of 1888 (Civil). 
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It lies on him who asserts it to prove that the law of an Indian State differs 
from the law in British India, and in the absence of such proof it must foe held that 
no difference exists except possibly so far as the law in British India rests on specific 
Acts of the Legislature.^ 

103. The burden of proof as to any particular fact lies on that 
person who wishes the Court to believe in its ezist- 
fac°f unless it is provided by any law that the proof 

of that fact shall lie on any particular person* 

ILLUSTRATION. 

(a) A prosecutes B for theft, and wishes the Court to believe that B admitted 
the theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. 
He must prove it. 

COMMENT, — ^This section amplifies the general rule laid down in s. 101. 
It differs from s. 101. By s. 101 the party has to prove the whole of the facts 
which he alleges, to entitle him to judgment when the burden of proof is on him. 
This section provides for the i^roof of some one pa rticular fact. The illustration 
sujOficiently points out the meaning. All the facts, however numerous and complicat- 
ed, which go to make up the accused’s guilt, must be proved by the prosecution. 
If the accused wishes to prove a particular fact , his alibi, for instance, he must 
prove it. If the prosecutor wishes to prove the case, not by independent oral 
testimony, but by the isolated fact of the accused’s ^ mission , or if he wishes to 
throw that in as an additional fact, he piust prove it.® 

As an instance of a provision of law that the proof of a particular fact shall 
be upon a particular person, see s. 44 of the Criminal Procedure Code, which says 
that all persons shall give information of the commission of certain offences to 
the nearest police officer or Magistrate, and throws upon such persons the burden 
proving reasonable excuse for not doing so. 

Where an ignorant and illiterate person likely to come under the influence 
of anybody puts his thumb-mark on a document in token of execution, the usual 
presumption arising out of s. 114 of the Act cannot he drawn and the burden to 
prove execution and consideration lies on the person suing on the document and 
does not shift to the person whose thumb-mark the document bears.® 

104. The burden of proving any fact necessary 
fact*^to^be^prov«i*to proved in order to enable any person to give 

imke evidence adjoiis- evidence of any other fact is on the person who 
wishes to give such evidence. 

ILLUSTRATIONS. 

(a) A wishes to prove a dying declaration by B. A must prove B’s death. 

(b) A wishes to prove, by secondary evidence, the contents of a lost document*. 
A must prove that the document has been lost. 

COMMENT.-— Frinelple.— W henever it is neces sary to pr ove any fact, in 
order to render evidence of any otherfe^b a3miss lblC^he ‘''BurSen^^ 

^ Haghunath v. Varjivandas, (1906) ® Udebhan v. Vithoba, [1989] Nag, 

SO Bom. 578, 8 Bom. L. B. 525. 160., 

® Norton, 289. 
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fact is on the person who wants to give such evidence. The illustrations explain 
the meaning of the section. 

This section should be read with cl. 2 of s. 136 and with the illustrations attached 
to that section. 

105. When a person is accused of any offence^ the burden of 
proving the existence of circumstances bringing the 
that case of accused casc within ally of the General Exceptions^ in th.e 
comes within excep- Indian Penal Code, or within any special exception^ 
or proviso contained in any other part of the same 
Code, or in any law defining the ofPence, is upon him, and the Court 
shall presume the absence of such circumstances. 

ILLUSTRATIONS. 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, 
he did not know the nature of the act. 

The burden of proof is on A. 

(b) A, accused of murder, alleges that, by grave and sudden provocation, 
he was deprived of the power of self-control. 

The burden of proof is on A. 

(c) Section 325 of the Indian Penal Code provides that whoever, except in 
the case provided for by section 385, voluntarily causes grievous hurt, shall be subject 
to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325. 

The burden of proving the circumstances bringing the case under section 335 
lies on A. 

COMMENT. — ^In cr iminal cases the burden of proof, iiaiug fhe phras e in 
its L strictest se nse, is alwav.^ ppnn the. . p ms acutinTi a nd^ jiever shifts whatever the 
evidence may be during the progress of the-i ^ase. When sufficient proof of the 
lieen adduced ^ the accused has been connected there- 
with as the guilty party, then the burden of proof, in another and quite different 
sense, namely in the sense of introducing evidence in rebuttal of the case for the 
prosecution is laid upon him. The meaning of this section is that it is not for the 
prosecution to examine all possible defences which might be put forward on behalf 
of an accused person and to prove that none of them applies. But at the conch ision 
of all the evidence it is i ncumbent noon the nrosec gu tion to have proved their case. 
The test is not wh^^ 'tlie accusied has proved beyond ail reasonable doubt that 
he comes within any exception to the Indian Penal Code, but whether in setting 
up his defence he has established a reasonable doubt in the case for the prosecution 
and has thereby earned his right to an acquittal.^ But this does not mean that 
the accused must lead evidence. If it, is apparent from the evidence on the record, 
whether produced by the prosecution or defence, that a general exception would 
apply, then the presumption is removed and it is open to the Court to consider 
whether the evidence proves to the satisfaction of the Court that the accused comes 
within the exception,® Thus, if a man takes away the life of another, he should 

1 King-Emperor v. U. Damapala, [1037] Lah. 726 ; Emperor v. Parhhoo, 
(1036) 14 Han. 666, f.b. ; Emperor v* [1041] Ail. 843, f.b, 

Bhondu, (1927) 20 Bom. L.R. 713 ; ® Emperor v. Musammat Anandi^ 

Emperor v. Yusuf Mian^ [1938] All. (1023) 45 All. 320. 

681 ; Ghulam Sarwar v. The Crown, » 
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prove circumstances, if any, justifying his doing so. If the act is done in exercise 
of the right of private defence, it lies upon him to show that he did not exceed that 
right.^'.' 

An accused person who at his trial had not pleaded the right of private de- 
fence, but has raised other pleas inconsistent with such a defence, cannot in ap- 
peal set up a case, founded upon the evidence taken at his trial, that he acted in 
the exercise of the right of private defence, neither is the Court competent to raise 
such a plea on behalf of the appellant.^ 

Even when the accused denies, in toto, the act or acts alleged, if evidence of 
the existence of circumstances bringing the case within a general or special ex- 
ception is to be found in the evidence for the prosecution, the Court must review 
the whole evidence and either acquit the accused or convict him of the minor offence 
as the case may be.® This section does not relieve a Judge, ^ven in cases where the 
accused has not pleaded that his case comes witliin any particular exception, from 
pointing out to the jury such facts in the evidence as might justify the jury in taking 
the view that the accused’s case was covered by one or other exception.^ 

1. ‘General Exceptions’. — ^The general exceptions here referred to are 
those applicable to ail crimes, and are given in Chapter IV of the Indian Penal Code. 

This section is a general provision which imposes the burden of bringing himself 
within an exception upon the person who relies upon the exception ; and there 
is no distinction between a case in which the exception is contained in the body 
of the statute imposing the prohibition and a case in which it is not so included.® 

2. ‘Special exceptions’. — Special exceptions are those which are restricted 
to a particular crime. 

Burden of rovin When any fact is especially within the / 

fact“ especially ^witSS knowledge of any person, the burden of proving that 

knowledge. jg 

ILLUSTRATIOKS, 

(a) When a person does an act with some intention other than that whic h 
the act suggcst, t he burden of proving that 

intehtionJs upon him. , i 

is chaTgeff“with travelling on a railway without a ticket. The burden 
of proving that he had a ticke t is on hinfr " 

COMMENT. — ^This section applies only to parties to a suit.® 

Principle. — ^Where the 'knowledge of the subject-matter of an allegation is 
peculiarly within the province of one party to a suit, the burden of proof must 
lie there also. Thus, for example, sales of consignments entrusted to commission 
agents and particulars of those sales are matters which lie specially within their 
knowledge.^ 

It is the bounden duty of a party, personally knowing the whole circumstances 
of the case, to give evidence on his own behalf and to submit to cross-examination. 

' ^ Bameshwar v. King-Emperor, (1935) (1941) 43 Bom. L, K. .510 ; Government of 

10 Luck. 71S. Bombay v. Samuel, 4$ Bom. L. K. 

Queen-Empress v. Timmal, (1898) 740- 

21 Ail. 122. ® Mahabir Singh v. Bohini Bamana- 

* King-Emperor v. U, Damapala, dhwaj Prasad Singh, (1933) 35 Bom. 

(1936) 14 Kan. 666, tf.b. L. R. 500, p.c. , 

* Emperor v. Hasan Abdul Karim ’ Mayen v, Alston, (1893) 10 Mad. 
(No. 2), (1944) 46 Bom. L. E. 506, f.b, 238, 245. 

® Emperor v. Dahyabkai Savchand, 
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His non-appearance as a witness would be the strongest possible circumstance 
going to discredit the truth of his case.’' 

Inference from individual facts is in no way conclusive; but the intention 
underlying the conduct of any individual is seldom a matter which can be con* 
clusively established and it is indeed only known to the person in whose mind the 
intention is conceived. But if the prosecution has established that the character 
and circumstances of an act suggest that it was done with a particular intention, 
then under El. (a) to this section it may be assumed that he has that intention unless 
he proves tlie contrary,^ 

In a criminal case even where the facts lie peculiarly within the knowledge of the 
accused the burden of proof lies on the prosecution though very slight evidence may 
be^sufficient to discharge the burden.® 

Scope, — ^This section does not cast any burden on an accused person to prove 
that no crime was committed by proving facts specially within his knowledge ; 
nor does it warrant the conclusion that if anything is unexplained, which the Court 
thinks the accused could explain, he ought therefore to be found guilty.^ It does 
not affect the onus of proving the guEt of the accused. That onus rests on the 
prosecution and is not shifted on to the accused by reason of this section.® 

The burden of proving good faith lies upon the party who alleges it.® 

CASES. — Several persons were found at eleven o’clock at night on a road just 
outside the city of Agra, all carrying arms concealed under their clothes. None 
of them had a license to carry arms, and none of them could give any reasonable 
explanation of his presence at the spot under the particular circumstances. It 
was proved that dacoities had been frequent and recent in the neighbourhood. It 
was held that they were guilty under s. 402 of the Indian Penal Code as it was not 
shown by them that the object for which they had assembled was not that of com- 
mitting dacoity.^ 

In a suit against a railway company based on the allegation that certain property 
belonging to the plaintiff being at the time near the raEway line, had been destroyed 
by reiison of sparks flying from an engine, it was held that it was on the raEway 
company to show that they had taken proper precautions to avoid damage to pro- 
perty adjacent to the line by reason of sparks from engines,® 

107. When the question is whether a man is 
alive or dead, and it is shown that he was aliv e within . 
to. , I'oy.®. thirty years, the burden of proving that he is dead is 

w.thmtiutty years. oirffig-peiion who affirms it. , 

COMMENT. — ^If a man is shown to have been alive within thirty years, the 
burden of proving him to he dead lies on the person affirming it. 


1 Gurbaksh Singh v. Gurdial Singh 
(1027) 29 Bom. R. 1892, p.c. 

a Jain Lai v. King^Emperor, (1942) 
21 Pat. 667. 

Provincial Govemmenti Central Pro^ 
vinces and Berar v. Champalal, [1946] 

f* ^ King-Emperor v. V, Eamapala^ 
(1936) 14 Ran. 666. f.b. ; Shewaram 
V. Crowny [1940] Kar. 249, 


® Crown V. Sa7ita Singhs [1945] 
Bah. 137. 

® Tha Dwe v, A. L, V, Jt, 8. Alla- 
gappa Cketiy, (1907) 4 L. B. R. 211. 

7 Queen-Empress v. Bholu, (1900) 
23 AIL 124. 

® The Secretary of State for India 
in Council v. Dwarka Prasad, (1927) 
49 All. 559. 
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108. Provided that when the question is whether a man is alive 
or dead> and it is proved that he has not been 
thft'^^pe^son^ ir^iivl heard of for seven years by those who would naturally 
who has not been heard have heard of Mm if he had been alive, the burden 
o or seven years, proving that he is alivc is shifted to the persqii 

who affirms it. . 

COMMENT. — Sections 107 and 108 must be read together because the latter 
is only a proviso of the rule contained in the former, and both constitute one rule 
when so read together. 

There is no presumption in law that a person was alive for seven years from 
the time when he was last heard of. These sections deal with the procedure to 
be followed when a question is raised before a Court, as to whether a person is alive 
or dead, but do not lay down any presumption as to how long a man was alive or 
at what time he died. Assuming that the Court could make a presumption that a 
person was alive for seven years after he was last heard of, it depends on the cir- 
cumstances of each case, whether the Court could draw such a presumption or not.^ 


Section 107. — This section provides that if it appears that a person, whose 
present existence is in question, was alive within thirty years, and nothing what- 
ever appears to suggest the probability of his being dead, the Court is bound to 
regard the fact of liis still being alive as proved. But as soon as anything app^rs 
which suggests the probability o f his being dead , the p resum ption disappears, ancT 
the question has to be determined on the balance of proSD^ " ' 


Section 108. — If a person has not been hpard of for seven years, there is a 
presumption of law that he is dead, and the burden of proving that he is alive is 
shifted to the other side. But at what time within that time he died is no t a mat ter 
of p r esumption , but qfevidence.and the onus of pro ving that the death t ^k pl^e 
atany partic ular time within th e seven years lies upon the person who claims a_ 

is ess^iral^""”TE*e" pfesumjption oF 
death “does not extend to the date of death.^ Th^^^^^ is hb presumption that he died 
at the end of the first seven years, or at any particular date^ or at any subsequent 
period.® 

The earliest date to which the death can be presiuned can only be the date 
when t he suit to c laim th^ light is filed. It cannot have a further retrospective 
effecF^ 


^ Veeramma v, ChennaEeddi, (1912) 
B7 Mad. 440. 

® Markby, 83. 

® Eango V. Mudiyeppa, (1898) 23 
Bom. 290, 306 ; Narayan v. Shrinivas, 
(1905) 8 Bom. L. R. 226; Jayamant 
Jivanrao v. Bamachandra Narayan, 
(1915) 40 Bom. 239, 18 Bom. L. R. 
14 ; Gopal Bhimji v. Manaji Ganuji, 
(1922) 47 Bom. 451, 25 Bom. L. R. 
134; Lalchand Marwari v. Mahanth 
Eammp Git, (1925) 5 Pat. 312, 28 
Bom. I.. R. 855, 53 I. A. 24; Ganesk 
Das Aurora, In re, (1926) 54 Cal. 186 ; 
Dhanip Nath v. GoUnd Saran, (1886) 
8 All. 614; Fani Bhmhan Banerji 


V. Surjya Kanta Boy Chowdhry, (1907) 
35 Cal. 25 ; Narki v. Lai Sahu, (1909) 
37 Cal. 103 ; Bashar at v. Najib Khan, 
(1917) P. R. No. 38 of 1918 (Civil) ; 
Tirathpathi v. Banjit Singh, (1930) 
6 Luck, 407 ; Funjab v. Natha, (1931) 
12 Lah. 718, f.b., overruling Tani v, 
Eikhi Bam, (1920) 1 Lah. 554, 

^ Ganesh Bum Singh, Thakur v. 
Mohammad, (1944) 19 Luck. 581. 

® Vithabai v. Malhar, (1937) 40 

Bom. L. R. 147, [1938] Bom. 155. 

« Muhammad Sharif v. Bande AH, 
(1911) 34 All. 36, F.B. 

^ Jeshankar v. Bai Divali, (1919) 
22Bom.L. R. 771. 
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The presumption of Muhammadan law that, when a person has disappeared 
and has not been heard of for a certain number of years, he is dead, and further 
that, as regards property coming to him by inheritance, he must be deemed to 
have died at the date of his disappearance, is a rule of evidence only and is superseded 
by this section.^ The rule of Muhammadan law that a missing person is to foe re- 
garded as alive till the expiry of ninety years from the date of his birth is over- 
ruled by this section.2 So is the rule of Hindu law that twelve years must elapse 
before an absent person, of whom nothing has been hea^rd during this period, can 
be presumed to be dead. 

CASE. — A, a Muhammadan, died in 1884, and his estate was divided amongst 
his heirs, B, the eldest son of A, had disappeared in 1870, and had not since been 
heard of ; and under Muhammadan law, a share of the estate was set aside for him 
as a missing heir, C, the son of B, claimed this share, to which he would have been 
entitled, under Muhammadan law, if B had been alive at the time of A’s death, but 
not otherwise* It was held that the special rules regarding burden of proof in s. 107 
and this section could only be applied with reference to the date of the suit, and not 
to the question whether B was alive or dead on a specified prior date ; and that the 
burden of proving that B was alive in 1884 lay upon C, who affirmed it.® 

109 . When the question is whether persons are partners,^ landlord 
and tenant, 2 or principal and agent,® and it has been 
shown that they have been acting as such, the burden 
cases of partners, land- of provmg that they do not Stand, or nave ceased to 
pi^and^agenT^* pnnei- g-^and, to each Other in those relationships respecti- 
vely, is on the person who affirms ^ 

COMMENT. — Principle. — ^When the existence of a personal relationship, or 
a state of things, is on ce established by pr oof , the law presumes that th e relat ionship 
or state of things co ntinues to exist as be fore, t ill th^ contrary is shown,^ or ^jiir.. 
a different pre sumption is raised, from the nature of the subject in question. A 
partnSshippfena^ shown to exist, is presumed to continue, till 

it is proved to have been dissolved. 

1. ‘Partners \ — ^Partnership once shown to exist is presumed to continue 
until the contrary is proved. After a firm is dissolved, the partners continue to 
be liable to third parties for any act done which would have been an act of the firm 
if done before the dissolution, until public notice of dissolution is given (s. 45, Indian 
Partnership Act, 1932). 

2. ‘Landlord and tenant’. — ^Where the relationship of landlord and tenant 
is admitted or proved to exist it will be presumed to continue until it is shown 
by affirmative proof that it has ceased to exist. Mere non-payment of rent, though 
for many years, is not sufficient to show that such relationship has ceased.^ 

3* ‘Principal and agent’. — ^Where an authority to do an act is once shown 
to exist, it is presumed to continue until the contrary is proved. Secticns 182-238 
of the Indian Contract Act deal with the relationship of principal and agent. Section 

^ Mairaj Fatima v. Abdul Wahids ^ Bungo Lall Mundul v. Abdoot 
(1921) 43 AIL G7S;Azizul Hasan v. Guffpor, {187B) 4 Cal. 314; The Bntish 
Mohammad Faruq, (1933) 9 Luck. 401. India Steam Namgation Company v. 

2 Mmhar AH v. Budh Singh, (1884) Hajee Mahomed Esack and Company, 
7A1L 297, F.B. (1881) 3 Mad. W7 ; Attar ^ Singh v. 

8 'MooUa Cassim bin Moolla Ahmed Bamditta, {188^^ P. B. No. 110 of 1881 
V. Moolla Abdul Bahim, (1905) 32 I. (Civil). 

A. 177, 7 Bom. L. R. 892, 33 Cal. 173. 
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200 provides that a reasonable notice must be given of revocation or renundatioii 
of agency. Section 208 provides when the authority of an agent is terminated. 

110. When the question is whether any person is owner of any- 
thing of which lie is shown to be in possession,^ the 
burden of proving that he is not the owner* is on the 
person who a ffirms that he is pot the .earner.,^ 

COMMENT. — This section gives effect to the principle that possession is 
priina facie evidence of a complete title ; anyone who intends to oust the possessor 
must establish a right to do soXTUis is to be presumed from lawful possession 
imtil the want of title or a better title is proved.® 

The principle of the section does not apply where the possession has been 
obtained by fraud or force.} 

The term ‘possession’ in this section is to be understood as opp osed to juri- 
: dieal possession and to denote actu al pres ent possession.^ ., , ■ 

K person in possession of land without title hs^ an interest in the property 
which is heritable and good against all the world ex^t th:g „|me.OOT interest 
which, unless and until the true owner interferes, is capable of being disposed of 
by deed or will, or by execution sale, just in the same way as it could be dealt with 
if the title were unimpeacheable.® 

Possession is prima facie proof of ownership ; it is so, because it is the sumi 
of acts of ownership. This applies both to prior and to preseht possession. Pos- 
session has a two-fold value : it i s evidence of own ership, and is itself tha .ipiinda>.. 
ti on of a right to Dossessio n^ To recover possessiOTirplaihtiff must show a better' 
right in himself to possession than is in the defendant. He may, within the period 
prescribed by the Limitation Act, show that, in a case where he is dispossessed,, 
either by establishing title or by showing a prior legal possession entitling him to 
be restored to the same.^ 

There is a conflict of opinion between the High Courts as to whether a plaintiff 
in a suit for possession of immoveable property, other than a suit under s. 9 of the 
Specific Relief Act (I of 1877), is entitled to succeed merely upon proof of previous 
possession and dispossession by the defendant within twelve years prior to the suit, 
or whether he is bound to prove title. 

A full bench of the Bombay High Court has held that possession is a good 
title against all persons except the rightful owner, and entitles the possessor to 
maintain ejectment against any person other than such owner who dispossesses 
him.® A person, although suing more than six m onths after the date of dispossession 


1 Hamchandra Appaji v. Balaji 
BMumVf (1884) 0 Bom. 137 ; JIassan 
v. Fazal Wahid, (1882) P. R. No. 121 
of 1882 (Civil) ; Pir Baksh v. Jhanda 
Mai, (1882) P. R, No. 157 of 1882 
(Civil) ; Nihal Chand v. Teju, (1883) 
P. R. No. 74 of 1883 (Civil) ; Nihal 
Singh V- Jiwanda, (1888) P. R. No. 
IIG of 1888 (Civil) ; Bam Chand v. 
Bhana Mai, (1900) P. R. No. 71 of 
1900 (Civil) ; 17 Nyo v. Ma Shwe Meik, 
(1899) F. J. L. B. 514 ; Ma Ba v. 
Maung Kun, (1889) S. J. L. B. 474; 
Maung Ya Baing v. Ma Kyin Ya, 
(1805) 2 U. B. R. (1892-96) 234 ; Ma 
Mia Gywe v. Ma Thaik, (1896) 2 tJ. 
B. R. (1892-96) 377 ; Maung Thit v. 


Maung Kin, (1898) 2 U. B. R. (1897- 
1901) 412 ; Maung Nwe v. Maung Fo 
Gyi, (1897) 2 U. B. R, (1897-1901) 
416; Maung LuPev. Maung Lu. Galen 
(1899) 2 Vn B. R. (1897-1901) 418 ‘ 
Ma Ngwe Zan v. Mi Shwe Taik, (19101 
1 U. B, R. (1910-1913) 61 . 

® Jodh Singh V. Sundar Singhs. 
(1882) P. R. No, 122 of 1882 (Civil). 

® Gobind Prasad v. Mohan Lai 
(1901) 24 AIL 157. 

4 Mari v. Dhondi, (1905) 8 Bom. 
L. R. 96. 

® Pemraj Bhavaniram v. Narayan 
Shivai'am Kkisti, (1882) 6 Bom. 215,, 
F,B. ; Vithoha v. Narayan, (ISaS) P. jI 
262; Sakakhand Jetha v. Sunderlai: 
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and without resorting to a possessory smt,i is entitled to rely on the possession 
previous to bis dispossession as against a person who has no title.® The view of 
the Bombay High Court is in accordance with the English law. The effect of 
the Bombay cases is that when there Is wrongful ouster of the person in possession, 
the person who comes into Court to oust such tort-feasor need not prove more 
than bis possession of the land in dispute, and that he had jbeen ousted by the de- 
fendant, and that the plaintiff’s prior possession was prima facie evidence of his 
tide. According to this view, it is not necessary to show title in the absence of any 
tide shown by the defendant. The word ‘possession’ denotes actual present posses- 
sion. In Manmunlrav v* The Secretary of State for India, ^ Jenkins, C. J., said : 

‘‘To say that a possession is not within the meaning of section 110, unless it is a 
possession according to title, would be to render that section meaningless, and to 
Introduce a doctrine subversive of the established principles of property law.” 

But Hanade, J., struck a different note ; “Under section 110, possession, when 
long and continued up to a recent date, leads to a presumption of title. ’’^^ThLcre 
the conflict is between mere previous possession and recent actual possession, the 
fact of previous possession will not entitle plaintiff to a decree except in suits under 
section 0, Act I of 1877, brought within six months from dispossession. Where 
this period is exceeded before a suit is brought, and is less than the limitation law 
requires, he must make out a prima facie title.. .And section 110 [Evidence Act 
refers to the presumption to be made of ownership based on the circumstance of 
«uch possession, and allows the plaintiff with such prima fade title to claim a decree 
where no superior title is proved on the other side. It is in reference to such cases 
* tjaat it lias been held that possession is evidence of title, and the plaintiff who proves 
such possession and subsequent disturbance, shifts the burden of proof on the de- 
fendant when the prima fade title is made out, . .Where no such title is made out, 
andjplaintiff comes to the Court and asks for a declaratory decree, he cannot obtain 
that decree on the mere ground that he was in possession and the defendant had 
no title. Mere wrongful possession is insufficient to shift the burden of proof.”* 

This means that possession must be of such a character as leads to a presumption 

Jetha, (188^) P. J. 809 ; Eamchandra 303, 2 Bom. L. R. 1111, 1126 ; Achut 

\ Ifarayan v. Narayan Mahadev, (1886) v. Shivajirao, (1036) 39 Bom. L. R. 

11 Bom. 216 ; KrisMacharyav.Lingawa, 224. In an ejectment suit the defend- 

(18951) 20 Bom. 270 ; Ambalal v. The ant, though a trespasser, is entitled to 

Secretary of Stoic, (1899) 1 Bom. L. R. require the plaintiff who seeks to eject 

45 • Basapa v. Basapa, (1900) 2 Bom. him to prove that he has a superior 

Xf. *R. 410; Fatan v. Emad, (1901) 3 title: Kalu v. Barm, (1894) 19 Bom. 

Bom. li. R. 246. 803. Plaintiff in an action of ejectment 

r Specific Relief Act, s. 9. must recover by the strength of his 

* Krishmran Yaskoant v. Vasudeo own title, not the %veakness of his ad- 

Apaji Ghotiimr, (1884) 8 Bom. 371, versary’s : Joimla Buksh v. Dharum 

Femraj Bhavaniram y, Naray an Shim- Singh, (1860) 10 M. I. A. 511; Thakur = 

ram Khisti, (1882) 0 Bom. 215, f.b., Basani Singh v. Mahabir Pershad, | 

followed, and Dadahtmi Narsidas v. (1913) 15 Bom. L. 11. 525, 530, 40 I. j 

The SoJb-ColUctoT of Broach, (1870) 7 A. 86, 35 AIL 273 ,* Dharni Kanta v. ! 

B. H. C. (A. C. J.) 82, dissented from; Gdbar Ali, (1912) 15 Bom. L. R. 445, ! 

Wa Tha v. Pe Hto, (1905) 3 L. B. R. 27. p.c. ; Bamchandra v. Vinayak, (1914) ! 

» (1900) 25 Bom. 287, 290, 2 Bom. 16 Bom. L. R. 803, 900, 41 I. A. 290, j 

L. R. 1111, 1114; Ali v. Pochubibi, 42 Cal. 384; Bapuji v, Bhagvant, \ 

(1903^ 5 Bom. L. R. 264 ; Itajaram v. (1918) 20 Bom. L. R. 346, 42 Bom. 357. 

Nanchand, (1903) 5 Bom. B. R. 225, The plaintiff must establish such title ? 

227, 28 Bom. 201. as carries a present right to possession : 

. * FLammnirav v. The Secretary of Sitaram v. Sadhu, (1913) 16 Bom. B. R. 

BkAe for India, (1900) 25 Bom. 287, 132, 38 Bom. 240. 
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of title.^ Possession by itself may in some cases be sufficient to relieve the person 
who has been in possession from the necessity of proving his title. This applies to 
suits in ejectment, though it has a very limited and occasional operation. When a 
person who has lost possession sues to recover it, he cannot rest upon his prior 
possession alone, unless it was such as to amount to prirna facie evidence of title. 
In such a case both title and possession have to be proved. Although the presimp- 
tion that title goes with possession may come to the assistance of a person whd has 
had possession but has lost it, it is open to the defendant who is in possession at 
the date of the suit to disprove the plaintiff’s title. If the plaintiff’s title is disproved, 
he cannot succeed on the basis of his possession only.® 

The Calcutta High Court has held that mere previous possession will not entitle 
a plaintiffto a decree for the recovery of possessioh'^"cepTm'‘"a suit'i^^ s. 9 of 
the Specific Relief Act.® In a suit to recover possession brought more than six 
months after the date of dispossession, the plaintiff must prove title, and mere 
previous possession for any period short of the statutory period of twelve years 
cannot be sufficient for the purpose.^ Thus in cases other than possessory suit 
under the Specific Relief Act the plaintiff must show' title or such adverse posses- 
sion as confers a title under the limitation Act. 

The Madras High Court has held that, a s against a wrong-doer, prior pps - 
session of t he pla mtiiLi n. an ac tion of ejectmentlFsiBESr^Serevenifthe'^it 
SeT^oughiTmore than six months^ffeFTHe'nacf'^r'ffispossessm^ complained of, 
and the wrong-doer cannot successfully resist the suit by showing that the title 
and right to possession are in a third person. It is immaterial however short or 
recent the plaintiff’s possession was.® 

The Allahabad High Court has held that s, 9 of the Specific Relief Act does 
not debar a person who has been ousted by a trespasser from the possession of 
immoveable property to which he has merely a possessory title, from bringing a 
suit in ejectment on his possessory title after the lapse of six months from the date 
of his dispossession.* 

The Patna High Court has held that a plaintiff who has omitted to sue under 
s. 9 of th^ Specific Relief Act, when first dispossessed, is not debarred from relying, 
in a suit for ejectment, on tliis section* As soon as he has proved that the defendant 
has dispossessed him the onus is thrown upon the latter to prove his title* ^ 


^ Vasta V. Secretary of State for 
India, (1920) 45 Bom. 789, 23 Bom. 
L. R. 238. 

® Gomndhhai v. Dakyabhai, (1935) 
38 Bom. L. R. 175, [1937] Bom. 402. 

® Eriaza Hossein v. Many Mistryi 
(1882) 9 Cal. 180 ; Debi Churn Boiko 
V. Chunder Manjee, (1882) 9 

Cal. 39 ; Purmeshur Chowdhry v. Brijo 
Ball Chowdhry, (1889) 17 Cal. 256. 

* Nxsa Chand Gaita v. Kanchiram 
Bagani, (1899) 26 Cal. 579, 584; 

Skdma Churn Hoy v. Abdul Kabeer, 
(1898) 3 C. W. N, 158. Doubt has been 
expressed as to the correctness of the 
view taken in Nisa Chand's case in 
Shyama Charan Hay v. Surya Kanta 
Acharya, (1910) 15 C. W. N. 163 ; 
Manik Borai v, Bani Charan Mandcd, 


(1910) 13 C, L. J. 649, and Adhar 
Chandra Pal v. Dibakar Bhuyan, (1913) 
4l Cal. 394. But it has been approved 
of in Naha Kishore Tilakdas v. Paro 
Bewa, (1922) 50 Cal. 23. 

f Narayana How v. Dharmachar, 
(1902) 26 Mad. 514. See Krishna 
Aiyar v. The Secretary of State for 
India, (1909) 33 Mad. 173. 

** Wall Ahmad Khan v. Ajudhia 
Kandu, (1891) 13 AIL 537. See Lachho 
v. Bar Sahai, (1887) 12 All. 46; Gobiiid 
Prasad v. IVIohan Lai, (1901) 24 AIL 
157. 

^ Baradhan Mandal Modak v. Imar 
Bos Marmari, (1916) 2 P. L* J. 61; 
Bodha Ganderi v* Ashloke Singh, (1926) 
5 Pat. 765. 
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The Privy Council has laid down in a caae in which the plaintiff was a pur- 
ehaser in possession and the defendant had no title at all, that lawful possession 
of land is sufficient evidence of right as owner, as against a person who has no title 
whatever, and who is a mere trespasser. The former can obtain a declaratory 
decree and an injunction restraining the wrong-doer.^ In this case the plaintiff 
was in possession when he brought liis suit and he asked for a decree declaring his 
right, and an injunction restraining the defendant from disturbing his possession. 

CASES. — ^Where a vendee of immoveable property sues for possession, his 
v’-endor not having been in possession at the time of the seal, it lies upon him to 
show that his vendor was in possession at some period within twelve years prior 
to the date of the suit.2 

The plaintiffs sued the Government for a declaration that a certain piece of 
land belonged to them and that they might he confirmed in their possession, alleging 
that they had purchased the site for Rs, 20 in 1888 from one D whose father had 
mortgaged it for Es. 20 to the plaintiif’s father. It was held that the possession 
of the plaintiffs being peaceable and obtained without ousting anyone, it was of 
such a character as to attract the presumption described in this section, and was 
good against the w'hole world except the person who could show a better title, and 
that, as the Government had failed to establish their title to the land, the plaintiffs 
were lawfully entitled to its possession.® 

S obtained a money decree against the sons and heirs of A, and under that 
decree attached a shop as part of A’s estate. N (father of A) applied to have the 
attachment removed alleging that the shop was his. The application was rejected 
and the shop was sold in execution, and bought by F, the defendant. N then , 

brought his suit against F to establish his title. It was held that the plaintiff having i 

proved his possession at the date of the execution sale, it lay upon P, who claimed 
the property, to prove a title in himself or in the judgment-debtor A, and that, 
he having failed to do this, the plaintiff was entitled to a decree declaratory of his 
right to the property as against the defendant.* 

Ill, Where there is a question as to the good faith of a transaction j 

between parties, one of whom stands to the other in I; I 
a position of active confidence,^ the burden of 1 
one party is in relation proving the good faith of the transaction is on the I 

party who is m a position of active confidence. ^ ; 

■ 

ILLUSTRATIONS. 1 

(а) The good faith of a sale by a client to an attorney is in question in a suit j 

brought by the client. The burden of proving the good faith of the transaction is j 

on the attorney. | 

(б) The good faith of a sale by a son just come of age to a father is in question j 

in a suit brought by the son. The burden of proving the good faith of the transaction ‘ 

is on the father. ; 

^ Ismail Ariff v. Maltomed Ghouse, 25 Bom. 287. i 

(1893) 20 I. A. 99, 20 Cai. 834 ; Sundar * Pemraj Bhavaniram v. Narayan 
v.FarMi, (1889) 12 AIL 51, 16 I. A. 186. Shimram Khisti, (1882) 6 Bom. 215, > 

® Deha v. Rohtagi Malt (1906) 28 p.b. ; KrishnaTav Yashwant v. Vasudev ( 

All. 479. Apaji Gliotikar, (1884) 8 Bom. 371 ; 

® Hanmantmo v. Secretary of State Maung Min Din v. Maung On Gaing, 

for India, (1900) 2 Bom. L. R. 1111, (1899) 2 U. B. H. (1897-1901)^421. 
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COMMENT. — Principle.—The principle of the rule embodied in this section 
which was called “the great rule of the Court” is “he who bargains in a matter 
of advantage with a person placing confidence in him is bound to shew, that a 
reasonable use has been made of that confidence ; a rule applying to trustees, attor- 
neys, or any one else”.^ Where a fiduciary or quasi-fiduciary relation exists, the 
burden of sustaining a transaction between the parties rests with the party who 
stands in such relation and is benefited by it. The plaintiff having been entirely 
in the hands of the defendant, would be destitute of the means of proving affirmative- 
ly the main f ides of the transaction ; whilst the defendant in such a transaction, may 
fairly be subjected to the duty not only of dealing honestly but of preserving clear 
evidence that he has done so.^ In such cases it is seldom, if ever, possible to prove 
specific acts' of deception, or of exercise of authority amounting to moral coercion. 
Y^et the risk of abuse is obviously great. The law therefore reverses its usual rule 
of evidence in dealings between man and man. Commonly we do not presume, 
without specific indications, that there is anything contrary to good faith in transac- 
tions which on the face of them are regular. . , But this is the rule as between equals, 
persons who are capable of dealing with one another, as the accustomed forensic 
phrase goes, “at arm’s length.” When one party habitually looks up to the other 
and is guided by him, he can no longer be supposed capable, without special pre- 
cautions, of exercising that independent judgment which is requisite for his consent 
to be free.® 

1. ‘Active confidence’, — ^These words indicate that the relationship be- 
tween the parties must be such that one is bound to protect the interests of the 
other. This has been held to apply to a trustee, an executor, an administrator,' a 
guardian, an agent, a minister of rehgion, a medical attendant, an auctioneer, and 
an attorney. Persons standing in a confidential relation towards others cannot 
entitle themselves to hold benefits which those others may have conferred upon 
them unless they can show to the satisfaction of the Court that the person by whom 
the benefits have been conferred had competent and independent advice in conr 
ferring them.^ 

Pardanashin ladies. — ^In the case of deeds and powers executed by parda- 
nashin ladies, it is, requisite, that those who rely upon them should satisiy the Court 
that they had been explained to, and understood by, those who executed them,® 

749 ; Sumsuddm v. Ahdul, (1906) 8 
Bom. L. R. 781, 31 Bom. 165; Mirza 
Sajjad Ali r, Nawab Wazir AH, (1912) 
14 Bom, li, R, 1055, 39 I. A, 156, 34 
AIL 45S ; Kali Makhsh v. Bam Gopal, 
(1913) 16 Bom. L. R. 147, 41 I. A. 
23, 36 All. SI ; Sunitabala Debi v. 
Dharasundari Debi, (1919) 22 Bom. L. 
B. 1, 46 I. A. 272, 47 Cal. 175; Kama- 
wati V. Digbijai Sliigli, (1921) 24 Bom. 
L. R. 626, 48 I. A. 381, 43 All. 525; 
Karid-un-nisa v, Mukktar Ahmed, (1925) 
28 Bom. L, R. 193, 52 I. A. 342, 47 AIL 
703 ; Bamanamma v. Viranna, (1931) 

33 Bom. L. R, 960, P.c. ; Tara Kumari 
V. Chavudra Mauleshwar Brasad, (1931) 

34 Bom. L. R. 222, 11 Pat, 227, 58 I. A. 
450 ; Sheoparsan Singh v. Narsingk 
Sahait (1932) 34 Bom. L. R. 890, p.c. ; 


^ Gibson v. Jeyes, (1801) 6 Ves. 
Jun, 266, followed in Nisar Ahmad 
Khan v. Mohan Manucha : Mohan 
Manucha v. Nisar Ahmad Khan, (1940) 
43 Bom. L. R. 465, 469, p.c. 

2 Markby. 

® Pollock’s Law of Fraud in British 
India, pp. 63-64. 

* Haghunaihji v. Varjiwandas, 
(1906) 8 Bom. L. R. 525, 30 Bom. 
578 ; Hoii Lai v. Mmsammat Bam 
Piari, (1903) P. R. No. 77 of 1903 
(Civil). 

® Siidisht Lull V. Musummat Sheo- 
bared Koer, (1881) 8 I. A. 89, 7 Cal. 
245 ; Annoda v. Bhvban, (1901) 3 
Bom. L. R. 386, 28 I. A. 71, 28 CaL 
546 ; Shambali v. Jago Bibi, (1902) 4 
Bom. L. R. 444, 29 I. A, 127, 29 Cal. 


214 


THE LAW OF EVIDENCE. 


[chap. VII. 


In the case of a pardanashin lady the law throws around her a special cloak 
of protection. It demands that the burden of proof shall in such a case rest not 
with those who attack, but with those who found upon a deed executed by her, 
and the proof must go so far as to show affirmatively and conclusively that the deed 
was not only executed, but was explained to and was really understood by her.^ 
Even in cases where a pardanashin lady had independent advice, the Court will 
scrutinize the transaction very closely to see that it is a fair one.® Her free and 
intelligent consent to a transaction is necessary.® 

CASE. — In a suit for cancellation of a deed of gift executed by the plaintiff 
in favour of the defendant, the plaintiff was well advanced in years, and the de- 
fendant was his spiritual adviser. The gift comprised the whole of the plaintiff’s 
property, and the only reason for its execution was the plaintiff’s desire to secure 
benefits to his soul in the next world. Almost immediately after the execution of 
the deed the plaintiff repudiated it, and sued for its cancellation on the ground of 
fraud. It was held that, having regard to the fiduciary relation subsisting between 
the parties, the burden rested upon the defendant to show that the transaction 
was made without undue influence and in good faith ; and, in the absence of such 
proof, the plaintiff was entitled to obtain cancellation of the deed.* 


1 12. The fact that any person was born during the continuance of 
Birth dxirin mar- ^ Valid marriage^ between his mother and any man, 
riage^ conclusive proof OP within two hundred and eighty days after its 
of legitimacy. dissolution, the mother remaining unmarried,^ shall 

b fi ^pnclusive pro olihat he is the legitimate son of that maii, unless it 
can be shown that the parties to the marriage had no access to each 
other^ at any time when he could have been begotten. 


COMMENT. — Principle. — This section is based on the principle that when 
a particular relationship, such as marriage, is shown to exist, then its continuance 
must prima facie be presumed.® Under the section the fact that any person was 
born 

1 {a) during the continuance of a valid marriage between his mother and any 
man, or 

ib) within two hundred and eighty days after its dissolution, the mother 
iremaining unmarried, 

shall be conclusive proof that he is the legitimate son of that man unless the parties 
had no access to each other at any time when he could have been begotten. 

Evidence that a child is born during wedlock is sufficient to establish its legi- 
timacy, and shift the burden of proof to the party, seeking to establish the con- 
trary. 

Sections 41, 112 and 118 are the only sections which deal with matters which 
are to be regarded as ‘‘conclusive proof”. No rule of the kind can be based on 

Kundan Lai v. Musharraf i Begam, (19S6) ® Nathusa v. Mohammad Siddique, 

38 Bom. L. R. 783, 68 I. A. 826, 11 Luck. [1941] Nag. 418. 

846; A. F, Palanivelu v. Neelavathi, ® Hem Chandra. Chaudhuri v. Su- 
(1937) 89 Bom. L. R. 720, P.C.; radkani Debya Chaudhari> (1940) 42 
Shivgangawa v. Basangouda^ (1937) Bom. L. R. 993, p.c. 

40 Bom. L. R. 1^2. * Mannu Singh v. Vmadat Fande, 

1 Bank of Khulna, Ltd. v. Jtjoti (1890) 12 All. 523. 

Prokash Mitra, (1940) 42 Bom. L. R. e Bhima v, Dulappa, (1904) 7 Bom. 
1189, P.C. ; Tulshiram v. Chunnilal, L. R. 95. 

[19401 Nag. 149. 
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considerations of evidence, because enquiry is altogether excluded. The basis 
of the rule in the first case (s. 112) seems to be a notice that it is undesirable to 
enquire into the paternity of a child whose parents ‘have access’ to each other. 
Tin’s section refeys,f.Q tfee point of time.,qf Jh^,,Mrtb .qt.the child as the d^iding 
and not to the time of inception of that child.; the latter point of time has to be 
considered only to see whether the husband had not access to the mother.^ 

1, ‘During the continuance of a valid marriage % — The presumption 
as to paternity in this section only arises in connection with the offspring of a married 
couple. The section applies to the legitimacy of the children of married persons 
only.® On the birth of a child during marriage the presumption of legitimacy is 
conclusive, no matter how soon the birth occurs after the marriage.® Under the 
section the child born in wedlock should he treated as the child of the father who* 
was, at the time of its birth, the husband of the mother, unless it is shown that 
he had no access to the mother at the time of its conception quite irrespective 
of the question whether the mother was a married woman or not at the time of 
the conception.* 

In the leading case of JlimeU v. BtisseU, it has been laid down that neither 
the declarations of the wife, nor her testimony that the child was the child of a 
man other than her husband are admissible, nor of the husband that he was not 
father of the child.® The Allahabad High Court has held that the English rule 
that such evidence is inadmissible because it is evidence which tends to bastardise 
the child is not applicable to the Courts in India ; there is nothing in the Indian 
Evidence Act which renders this evidence inadmissible. In a suit for divorce by 
the husband on the ground of the wife’s adultery, alleged to be established by the 
fact of her having given birth to an illegitimate child, evidence by the husband 
of non-access to the wife at any time wh^ the child could have been begotten is 
admissible ; and an admission by the Wife that the child is illegitimate is also admis- 
sible in evidence.® 

A person claiming as an illegitimate son must establish his alleged paternity 
in the same manner as any other disputed question of relationship is established.'^ 
The presumption that children born of a married woman, during the lifetime of 
her husband are the legitimate offspring of that woman and her husband, is not 
conclusive proof of their legitimacy and must be regarded as fully rebutted where 
the woman admittedly lived for years with another person and they both asserted 
such children to be the offspring of their union.® It is upon the person who claims, 
to be the legitimate issue of his parents to bring forward satisfactory evidence in 
support of their marriage.® 

2. ‘Within two hundred and eighty days after its dissolution, the 
mother remaining unmarried’,— The section does not lay down a maximum 
period of gestation, and therefore does not bar the proof of the legitimacy of a child 

1 Palani v. Sethu, (1924) 47 Madi « [1924] A. C, 687; Smeenney v* 

706 ; Pal Singh v. Jagit, (1926) 7 Uah. Sweenney^ (1935) 62 Cal. 1080, 

368, 6 j)oiitre v, jbmUre^ [1^39] All, 573. 

® X X X V,, Ma. Son, (1896) 1 U. ’ Gopalasami Chetti v. Arunmhellam 

B. R. (1892-1896) 74. Cheiti, (1903) 27 Mad. 32, 33. 

® Vmra v. Muhammad Hayat, ® Bahadur Singh v. Viru^ (1905) 

(1907) P. R. No. 79 of 1907 (Civil). P. R. No. 28 of 1906 (Civil). 

* Palani v. Sethu, stipra ; Micsam* ® Thakur Amjal v. Nawab AH 

mat Masooma Begam v. Mohammad Khan, (1906) 9 Bom. L. R. 264, p.c. 

Baza, (1941) 17 Luck. 416. 



216 


THE LAW OE EVIBENCE, 


[chap. VII. 


bom more tban two hundred and eighty days after dissolution of marriage, the effect 
of the section being merely that no presuihption in favour of legitimacy is raised, 
and the question must be decided simply upon the evidence for and against legiti- 
macy.^ A person bom within two hundred and eighty days after the death of his 
father is presumbly his legitimate son.^ When a person claims, under this section, 
to be the son of a deceased person, he must prove that he was born within two 
hundred and eighty days after the death of his father.® 

3. ‘Unless it can be shown that the parties to the marriage had no 
access to each other ’.—By ‘having no access’ is meant having no opportunity 
of sexual intercourse ; and in order to displace the conclusive presumption it must 
be shown that no such opportunity occurred down to a point of time so near to 
the birth as to render paternity impossible. To rebut the legal presumption under 
this section, it is for those, who dispute the paternity of the child, to prove non- 
access of the husband to his wife during the period when, with respect to the date 
of its birth, it must, in the ordinary course of nature, have been begotten.* The 
word ‘access’ means effective access. Physical incapacity to procreate amounts 
to non-access within the meaning of the section.® Where a child M'^as born two 
hundred and twenty-three day^ after the death of the husband, the burden of proof 
lay OH him who disputed the paternity of the child.® If the husband has had 
j access, adultery on the wife’s part will not justify a finding that another man was 
I the father,’ 


A wife can be examined to prove non-access of her husband during her mar- 
ried life, without independent evidence being first offered to prove the illegitimacy 
of the children.® She is a competent witness to prove access or non-access by her 
husband.® The Calcutta High Court has held that the section neither says in terms, 
nor even suggests that it would be open to a husband himself to give evidence tend- 
ing to show that he neither had nor could have had access to his wife at the time 
when the child was conceived. The w^ords “unless it can be shown that the parties 
. , • .had no access, etc.” mean no more than that evidence to that effect may be 
given but only if such evidence is not otherwise inadmissible.^® Under the common 
law neither husband nor wife can be examined for the purpose of proving non- 
access during marriage. In England the presumption of legitmacy may be rebutted 
by proof of the impotency of the husband. 

T**e principle of this section does not apply to the case of a paramour and 
the presumption can be rebutted when the mother of the child is not a wife but 


^ Eahmat AH v. Musst, AUahdi, 
(1883) P. R. No. 1 of 1884 (Civil). 

® Gkidam Mohy-ud-Din Khan v. 
.Khizar Mussain, (1928) 10 Lah. 470; 
Misir Bhairon Prasad v. Gopi K^unwar^ 
(1930) 32 Bom. I.. R. 871, p. c. 

® Narendra v. Bam Govind, (1901) 
4 Bom. L. R. 243, 29 Cal. Ill, 29 I. A. 
17 ; Karapaya Servai v. Mayaridi, (1933) 
12 Ran. 243, 36 Bom, L. R. 394, p.c. 

* Narendra v. Bam Gomnd^ supra; 
Karapaya Servai v. Mmjand% supra; 
Bhima v. Jhilappat (1904) 7 Bom. L. 
R. 95 ; Bhagwan Baksh Singh v. Mahesh 
Bahth Singkt (1935) 38 Bom. L. R. 1, 


® Bhagwan Baksh Singh v. Mahesh 
Baksh Singh, sup. 

« Tirlok Nath Shukul v. Musammai 
Lachmin Kunwari, (1903) 30 I. A. 
152, 5 Bom. L. R. 474, 25 AIL 403. 

’ Nga Tun E v. Mi Chon, (1914) 
2 U. B, R. 23 ; Jagannatha Mudali v. 
Chinnasmami Chetti, (1931) 55 Mad. 243. 

® Bozario V, Ingles, (1893) 18 Bom, 
468. See Bai Kamla v. Babubhai, 
(1925) 28 Bom. L. R. 607. 

® Mayandi Asari v. Sami Arnri, 
(1031) 55 Mad. 292. 

Sweenney v. Swecnney, (1935) 
G2 Cal. 1080. 
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a mistress and it may be open for the mistress to prove that the real father of the 
child born during the period of her concubinage is different from h^r paramour.^ 

Muhammadan law. — According to Muhammadan law a child born six months 
.after marriage or within two years after divorce or the death of the husband is 
presumed to be his legitimate offspring. If the question for decision be one of 
evidence only it will be governed by this section,^ and the child will be considered 
legitimate.® A chiid born more than two hundred and eighty days after the dis- 
solution of his mother’s marriage with her first husband but less than six months 
after her marriage with her second husband was held entitled to inherit as the 
legitimate son of the second husband.* 

GASES. — ^Where a wife came to her husband’s house a few days before he 
died and remained there up to the time of his death and it was shown that a child, 
alleged to be that of her husband, was the child of the wife, and that it was bom 
within the time necessary to give rise to the presumption under this section, it was 
held, in the absence of any evidence to show that the husband could not have had 
connection with his wife during the time she was residing with him, that the pre- 
sumption as to the paternity of the chiid given by this section must prevail. The 
tact that the husband was, during the period within which the child must have 
been begotten, suffering from a serious illness which terminated fatally shortly 
afterwards was held, under the circumstances, not sufficient to rebut the presump- 
tion.® 

A woman married a man in September, 1903 ; the marriage was dissolved in 
May, 1904 ; she married another in June, 1904 ; a son was born to her in September, 
1904, during the continuance of her marriage with her second husband. It appeared 
that the latter had access to her during her first marriage. In a suit by the son 
to recover the property of the second husband on his death, it was contended that 
the plaintiff was not the legitimate son of the second husband. It was held that the 
plaintiff was in law the legitimate son of the second husband of the woman, and 
was entitled to his properties.® 

The question for decision was the paternity of the defendant. He was bom 
of one H on October 17, 1910, i.e.,two hundred and seventy-nine days after January 
10, 1919, the date of the death of her first husband. She had entered into a second 
marriage on February 25, 1919, with another man and defendant was bom during 
the continuance of that marriage. It was held that as this section referred to the 
point of time of the birth of the child as the deciding factor and not to the time of 
conception* of that child, the presumption was that the second husband was the 
father of the defendant. '^ 


^ Mania v. Deorao, [1942] Nag. 

® Mazhar Ali v. Budh Singhs 
(1884) 7 Ail. 297, f.b. ; Mmamrmt 
Kanim v. Masan Ahmad Khan. 
(1925) 1 Luck. 71. 

® Sibt Muhammad v. Muhammad 
Mameed, (1926) 48 AIL 625; Muham- 
mad Allahdad Khan v. Muhammad 
Ismail Khon, (1888) 10 All. 289. 

* Nur-ul-Hasan v. Muhammad Ha* 


san, (1910) P. R. No. 78 of 1910 (Civil) ; 
R V. p, (1911) P. K. No. 77 of 1911 
(Civil). 

® Narendra Nath Pahari v. Ham 
Gobind Pahari, (1901) 29 Cal. Ill, 
4 Bom. L. R. 243, 29 I. A. 17, 

® Palani v. Setku, (1924) 47 Mad. 
706, on appeai, Sefhu v. Palani, (1925) 
49 Mad, 553 ; Pal Singh v. Jagir, 
(1926) 7 Lah. 368. 

^ Paf Singh v, Jagir, ibid. 
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113. A notification in the Official Gazette that any portion of 

British territory has before the commencement of 
teSt?/ Government of India Act, 1985, 
been ceded to any Native State, Prince or Baler, 
shall be conclusive proof that a valid cession of such territory took 
place at the date mentioned in such notification, 

COMMENT, — Object. — ^This section was enacted to exclude inquiry by 
Courts of Justice into the validity of the acts of the Government so far as cession 
of territory to any Indian State was concerned. But the section is a deaddetter 
because it is declared to be ultra vires by the Privy Council in a case in which it is 
decided that the Governor-General-in-Coimcil being precluded by 24 & 25 Vic. c. 67, 
s. 22, from legislating directly as to the sovereignty or dominion of the Crown over 
any part of its territories in India, or as to the allegiance of British subjects, could 
not, by any legislative Act, purporting to make a notification in the Government 
Gazette conclusive evidence of a cession of territory, exclude inquiry as to the nature 
and lawfxfiness of that cession.^ 

114. The Court may presume the existence of any fact which it 

Court may presujno thiiJfoTffiHy lo Kvc MfigCH regard being had to 
existence of certain the common coursc of natural events,^ human 
conduct^ and public and, private business, in theiif 
relation to the facts of the particular case. 

" TLLUSTBATIONS. 

The Court may presume — 

(a) that a man who is in possession of stolen goods soon after the theft is 
either the thief or has received the goods knowing them to be stolen, unless he can 
account for his possession; 

(b) that an accomplice is imworthy of credit, unless he is corroborated in 
material particulars ; 

(c) that a hill of exchange, accepted or endorsed, was accepted or endorsed 
for good consideration ; 

(d) that a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or states of things usually 
cease to exist, is still in existence ; 

^ (e) that judicial and official acts have been regularly performed ; 

(/) that the common course of business has been followed in particular cases ; 

(g) that evidence which could be and is not produced would, if produced, 
be unfavourable to the person who withholds it ; 

(h) that, if a man refuses to^answer a question which he is not compelled 
to answer by law, the answer, if given, would be unfavourable to him ; 

(i) that when a document creating an obligation is in the hands of the obligor, 
the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in con- 
sidering whether such maxims do or do not apply to the particular case before it : — 

as to illustration (a) — a shop-keeper has in his till a marked rupee soon after 
it was stolen, and cannot accoimt for its possession specifically, but is continually 
receiving rupees in the course of his business: 

1 Damodlvar Gordhan v. Deoram Kanji, (1875-1876) 3 I, A. 102, I Bom. 367. 
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as to illustration (b) — ^A, a person of tlie bighest character, is tried for causing 
a man’s death by an act of negligence in arranging certain machinery. B, a person 
of equally good character, who also took part in the arrangement, describes pre- 
cisely what was done, and admits and explains the common carelessness of A and 
himself ; 

as to illustration (b) — a crime is committed by several persons. A, B and 
C, three of the criminals, are captured on the spot and kept apart from each other. 
Each gives an account of the crime implicating B, and the accounts corroborate 
each other in such a manner as to render previous concert highly improbable : 

as to illusiTaiion {c)-— Ay the drawer of a bill of exchange, was a man of business. 
B, the acceptor, was a young and ignortot person, completely under A’s influence ; 

as to illustration (d) — it is proved that a river ran in a certain course five years 
ago, but it is known that there have been floods since that time which might change 
its course: 

as to illustration (e) — a judicial act, the regularity of which is in question, was 
performed under exceptional circumstances : 

as to illustration (/)— the question is, whether a letter was received. It is 
shown to have been posted, but the usual course of the post was interrupted by 
disturbances: 

as to illustration (g)— a man refuses to produce a document which would bear 
on a contract of small importance on which he is sued, but which might also injure 
the feeli%s and reputation of his family: 

as to illustratio'n (h) — a man refuses to answer a question which he is not com- 
pelled by law to answer, but the answer to it miglbt cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 

as to illustration {i) — a bond is in possession of the obligor, but the circum- 
stances of the case are such that he may have stolen it. 

COMMENT. — Sections 104 to 113 direct on whom burden of proof will lie. 
The Court is bound in every instance to presume against the party on whom the 
burden of proof is directed to lie. No option is given to the Court as to whether 
it will presume the fact or not. But there are various presumptions where room 
is left for the Court to exercise its powers of inference. The Court can throw the 
burden of proof on whichever side it chooses. This section deals with cases Of that 
description. It declares that the Court may, in all cases whatever, draw from the 
facts before it, whatever inferences it thinks just. The terms of the section are 
such as to reduce to their proper position of mere maxims, which are to be applied 
to facts by the Courts in their discretion, a large number of presumptions to which 
English law gives, to a greater or less extent, an artificial value. Nine of the most 
important of them are given by way of illustrations.^ 

The e0ect of this provision is to make it perfectly clear that Courts of Jus- 
tice are to use their own common sense and experience in judging of the effect 
of particular facts, and that they are to be subject to no particular rules whatever 
on the subject. The illustrations given are, for the most part, cases of what in 
English law are called presumptions of law : artificial rules as to the effect of evidence 
by which the Court is bound to guide its decision, subject, however, to certain 
limitations which it is difficult either to understand or to apply, but which will be 
swept away by the section (114) in question.^ 


1 Stephen’s Introduction to Evi- » Qazette of India, March 30, 1872, 
denceAet. Supplement, pp. 234-23a. 
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Scope, — ^This section authorises the Court to ma|:e certain presumptions of 
fact. They are all presumptions which may naturally arise, but the Legislature, 
by the use of the word ‘may’ instead of ‘shall’ both in the body of the section and 
in the illustrations, shows that the Court is not compelled to raise them but is to 
consider whether in all the circumstances of the particular case they should be 
raised.^ 

Presumptions. — ^Presumptions may be either of law or fact, and when of 
law may be either conclusive (pTcusumptiones juris et de jure), or rebuttable (pree- 
sumptiones juris), but when of fact (prcesumptiones hominis) are always rebut- 
table. Mixed presumptions are those which are partly of law and partly of fact.^ 

Presumptions of law differ from presumptions of fact in the following res- 
pects : — (1) Presumptions of law derive their force from lazv ; while presumptions 
of fact derive their force from logic. And though many of the former have in- 
trinsic logical weight, being indeed derived from the latter, yet there are others 
which have none. (2) A presumption of law applies to a class, the conditions of 
which are fixed and uniform ; a presumption of fact applies to inditridnal cases, 
the conditions of which are inconstant and fluctuating- (3) Presumptions of law 
are drawn by the Court, and in the absence of opposing evidence are conclusive 
for the party in whose favour they operate ; presumptions of fact are drawn by 
tbe jury, who may disregard them however cogent.® 

As to statutory presumptions, see ss. 118, 11^-122, 1B7 of the Negotiable 
Instruments Act ; ss. 53 and 101 of the Transfer of Property Act ; s, 0 of the Land 
Acquisition Act (I of 1894). There are various other statutory presumptions. 

Tike chief function of rebuttable presumptions of law is to determine on whom 
the burden of proof rests. 

1. ‘Common course of natural events’. — ^This expression is appro- 
priate in regard to such matters as the period of gestation or the continuance of life. 
The legitimacy of a child may have to be decided by reference to the term during 
which in the ordinary course of nature gestation may continue. 

In divorce cases it is hot necessary to prove the direct fact of adultery ; nor 
is it necessary to prove the existence of guilty affection in every case. Adultery 
may legitimately be inferred from evidence of opportunity, where the circum- 
stances are such as would lead a reasonable and just person to the conclusion that 
adultery had been committed. This section authorises such inference or pre- 
sumption.^ 

Under this section the Court is entitled, if it appears reasonable in all the cir- 
cumstances of the case, to draw an inference that the accused committed a murder 
or took part in its commission, from the facts that he has been found in possession of 
the property proved to have been in the possession of the murdered person at the time 
of the murder or is able to point out the place where such property is concealed and 
admits having concealed it there and that he fails to give any explanation of his 
possession of the property, which can be accepted. The possession of stolen orna- 
ments belonging to the murdered soOn after the murder is, therefore, material 
evidence against the accused not only on the charge of robbery but also on the charge 
of murder.® 

^ Muthukumaraswami Fillai v. * Cyril Qihhs v. Ellen Gibbs, (1938) 

King^Emperor, (1912) 35 Mad. 397, f.b. 55 All. 597. 

® Phipson, 7th Edn., p. 050. ® Famprasadv, King-Emperor, [If^] 

® Ibid., p. 651. Nag. 200. 
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2, ‘Human conduct’. — As an example of an inference to be drawn from 
the conduct of a person the following is apposite. It is settled law that where 
property is entrusted to a servant, it is the duty of the servant to give a true account 
of what he does with the property so entrusted to him. If such servant fail to 
return the property or to account or gives an account which is shown to be false 
and incredible, it is ordinarily a reasonable inference that he has criminally mis- 
appropriated the property so entrusted to him and dishonestly converted it to his 
own use. In such cases the Court is entitled to draw hostile inferences and pre- 
sumptions from the action and statements of the servant.^ 

Where there is a long and continuous course of co-habitation between a man 
and a woman, the law presumes in favour of marriage against concubinage under 
this section even in the absence of a satisfactory direct evidence of marriage. Such 
presmnptxon of marriage can only be repeHedby evidence of the clearest character.^ 


Illustrations. — ^The illustrations given imder this section are not exhaustive. 
They are merely a few examples of this class of “natural” presumptions, and they 
do not exclude the other numerous cases in which such presumptions are constantly 
drawn. The Court need not draw the presumption in any particular case. The 
word used is “may”; and wherever the informative facts proved overbalance 
the probability that the inference would be a sound and just one, the Court will 
exercise its sound discretion in electing not to rest upon the presumption.® The 


illustrations are mere ^ examples of circumstances in which cert a in presu mptions 

may belnadiTunde the pro visions of the section itself.,^ Every one of the illus tratioafi 
is f olloweg lSf^S * There are several presumptions recognised in Hindu 

law, MuhammadahTla^ criminal law, etc., e.g., the original status of a Hindu 
family must be presumed to be joint and undivided ; in a joint Hindu family the 


whole property of the family is joint estate; in the absence of express contract 
a Muhammadan dowry is presumed to be prompt ; every person above the age of 
fourteen is presumed to be acquainted with the law of the land ; the accused is pre- 
sumed to be innocent. 


Illustration (a). — This illustration raises two presumptions, viz., that the 
person in possession of stolen goods soon after the theft (1) is either the thief, or 
(2) has received the goods knowing them to be stolen. The question as to which 
of the two presumptions is to be drawn will depend upon the facts of each parti- 
cular case. This is a presumption which the Court is not bound to dr aw but it is 
i n the option of the Court to draw it. But it does not,'ln any^way, shift the burden 
of proof to the accusedr^ThelvbfcLS"“ean account lor its possession” do not mean 
that the accused must prove it positively that he received the property in the man- 
ner indicated by him. If the explanation given is not inherently improbable or 
palpably false and the Court or the jury trying the ease find it to be reasonably 
true, the adverse presumption shall be deemed to have been rebutted. The mean- 
ing of the words “reasonably true” appears to be that the explanation must be 
sufficient to cast a doubt on the guilt of the accused and in that case unless the pro- 
secution proves beyond reasonable doubt that the accused received the property 
knowing it to be stolen, the benefit of the doubt shall go to him.® 


^ Sona Meah v. ^ Ming-Emperor, Bahaman, [1942] 2 Cal. 299. 

(1924) 2 Ran. 476, 477. See Emperor ® Norton, 299. 

V. Abdul Ganif (1925) 27 Bom. L. R. ^ Emperor v. CMidda, [1944] All. 694.. 

® Emperor v. Jaganndthf [1945] All. 
^ Chandu Lai Agarwala v. JQialilar 11. 
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The mere fact of recent possession of stolen property is in general evidence 
of theft, not of receipt of stolen property with guilty knowiedge.^^ It would be a 
reasonable presumption that people had committed theft or burglary if they were 
seen the next day with the stolen property in circumstances which suggested that 
they were dividing up the booty. Such an inference would not be an inference 
of law ; it would he a pure inference of fact. It would be open to the accused to 
explain that they were there for some innocent purpose, but in the absence of such 
explanation the presumption will be that they had taken part in the offence.^ The 
presiimption contemplated in this illustration is not a presumption as to the fact 
of possession, but the presumption of guilt which arises from the accused not account- 
ing for bis possession of stolen goods of which he is proved to he in possession soon | 
after the theft. This presumption of guilt cannot, therefore, arise before such actual 
possession is proved, or before the accused, on oppcrtxmity being given, fails to 
account for his possession.^ But the possession of stolen property, even if accom- 
panied by a failure to give an account as to how such possession was acquired, or by a 
false account, or by accounts which are contradictory, or by a concealment of the I 
property, would raise not a violent or strong presumption, but a probable presumption 
merely.* ^ i 

This illustration does not mean that the burden of proof is shifted on to the j 
accused, so that he must prove affirmatively that he came by the goods innocently. 

It is sufficient if he can give an explanation which inav raise doubt in th n..miad of i 
the Court as to the^giffit oFthe accused, —which m the~opinion of the Court may 
pbs^biy^he'tTtlBr ■ under s, 411 of the Indian Penal Code i 

was based on the presumption aforesaid, the Court saying that the burden of proving f 

his bona fides was throwm on the accused and that the oral testimony on behalf I 

of the accused to prove that he had purchased the goods from a certain person was 
not very reliable, it was held that the conviction was legal.® 

Under this illustration the Court may, but is not obliged to, make the presump- f 
tion therein mentioned. Even if the Court make the presumption, the onus on the 
general issue is still on the prosecution. It is not the law that if the accused fails 
to account for his possession of the goods said to be stolen he must be convicted, if 
the other proved facts of the case do not predicate guilt. The accused is not re- 
quired to prove his explanation by adducing substantive evidence. In many 
-cases it may be impossible for him to do so, particularly if he alone know^s the facts, 
for he cannot give evidence on oath on his own behalf.® 

The mere fact that an accused person points out the place in wbich the stolen 
property is concealed does not give rise to any presumption under this section or 
justify his conviction for the offence of receiving stolen property, still less for the 
offence of theft.’ But where property forming part of tlie stolen property is pro- 
duced by a person from Ms house, a presumption under it can be drawn against 

^ Nga Kywet v. Queen-Bmp'fess, 227; Nand Lai King-Emperor ^ 

(1900) 1 L. B. R. 89 ; Nga Don Be v. 17 Luck. 182. 

The Crown, (1902) 1 L, B. R. 332; * Ina Sheikh \\ Queen-Empress, {1885} 

Karpini v. Queen-Empress, (1896) P. 11 Cal. 160, 163. 

J. L.B.276; Mi Mijitv. Queen-Empress, ® Emperor v^ Mori Lai, (1938) 56 
(1897) 1 U. B. R. (1897-1901) 171. All. 250. 

2 Emperor Y,Chhidda,[1^44i] Ail, ® Keshab Deo Bhagat v. Emperor, 

® Emperor v. Mari, (1904) 6 Bom. [1944] 1 Cal. 595. 

L. R. 887, 893. See Sati/a Charan ’ Emperor v. Yeshaha Sakhdba, 

Manna v. Emperor, (1924) 52 Cal. (1988) 40 Bom. L. R. 927. 

223 ; The Crown v. Saif al, {1986) 18 Lab, 
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Mm.^ When an accused makes a statement that, “I have concealed the property 
at a particular place and I will produce it,” and if it is discovered in consequence of 
that statement, it is evidence of his possession, even though the stolen articles are 
kept or concealed in another man’s property, because unless he had possession he 
would not have kept them at that place. Where, however, an accused without 
stating that he has concealed stolen property, merely produces it from a place to 
which other people can have access, it is not sufficient to establish his possession 
even though the property may be concealed, because it is consistent with any otlier 
person having done so and the accused may have merely knowledge of it,^ 

Possession must he recent possession. The question what period is covered 
by the expression “soon after” depends upon the circumstances of each case. 
Tile Court is not bound to draw this presumption, and it must always ask itself 
whether in the circumstances of the particular case the presumption is one which 
in fairness to the accused can be drawn,® Lapse of time rebuts the presumption. 
Where stolen articles of a very common description, consisting of jewellery of a very 
ordinary type and by no means of distinctive appearance, were found in the posses- 
sion of a person six months after the commission of a dacoity, such possession was 
not deemed suificient to call upon the accused to explain his possession.^ Where 
an old brass bell stolen was found in the possession of an old iron" dealer thirteen 
days after the theft, the presumption under this section was not drawn.® It was 
held similarly where a stolen buHalo was found in the possession of a person four 
or five months after the theft.® 

“But to raise this presumption legitimately, the possession of the stolen pro- 
perty should be exclusive as well as recent. If, for instance, the articles stolen were 
found on the person of the accused, or in a locked-up house or room, or in a box 
of which he kept the key, there would be fair ground for calling on him for his de- 
fence ; but if they were found lying in a house or room in which he lived jointly with 
others equally capable with liimself of the theft, or in an open box to which others 
had access, this would raise no definite presumption of his guilt”.’ 

The presumption in this illustration is not confined to charges of theft, but 
extends to all charges, however penal, not excluding even murder. Therefore 
where a person charged with dacoity is shown to have been in possession of part 
of the stolen property soon after the dacoity, it may be presumed that he was one 
of the dacoity or that he received the property knowing it to have been stolen at 
the dacoity.® The principle of ill. (a) applies not only to cases of ordinary theft 
but also to cognate offences such as dacoity and robbery.® 

Illustration (b). — ^An accomplice is one who is a guilty associate in crime. 
Wliere the witness sustains such a relation to the criminal act that he could be 
Jointly indicted with the accused, he is an accomplice.^ ® It is a rule of prudence 
and practice which practically amounts to a rule of law that the evidence of an 
accomplice ought not to be acted upon unless it is corroborated as against the 

^ 'Emperor v. Shivpidraya^ (1930) 43 Bom. L. H. 629, 

32 Bom. L. R. 574. ® Hashim v. Crown, [1942] Kar. 186, 

® Emperor v. Ckavadappa Pujari, ’ Best, 12th Edn., s. 212, p. 197. 

(1944) 47 Bom. L. R. 63. ^ ® Bamsarup Singh v, King-Emperor, 

® Emperor v. Mavji Nanji, (1941) (1929) 9 Pat. 606; Queen-Empress v. 

43 Bom. L. R. 629. , Sami, (1890) 13 Mad. 426. 

^ Emperor v. Sughar Singh, (1906) ® Bhyanigope v. Kmg-Emperor, 

29 All. 138 ; Nga Y auk y. Queen-Empress, (1946) 25 Pat. 262. 

(1885) S. J. L. B. 366, Kamasmami Gounden v. Emperor, 

® Emperor v. Mavji Nanji, (1941) (1903) 27 Mad. 271, 277, 

I , ■ • ' 
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particular accused in material respects.^ Where the accomplice is not really a 
criminal but a spy or informer his evidence does not require any corroboration.^ 
Corroborative evidence is evidence which shows or tends to show that the story 
of the accomplice that the accused committed the crime is true,, not merely that 
the crime has been committed, but that it was committed by the accused.^ The 
confession of a co-accused cannot be used to corroborate the evidence of an ac- 
complice.^ The evidence of an accomplice ought to be regarded with suspicion. 
The degree of suspicion wliich will attach to it must vary according to the extent and 
nature of the complicity.^ 

The corroboration in the case of an accomplice must point to the identifica- 
tion of the person charged with the particular act with which the direct evidence 
connects him.® The corroboration in material particulars must be such as to connect 
or identify each of the accused mth the ofience.^ 

The rule in this illustration is to be read along with s. 133, and neither rule 
is to be ignored in the exercise of judicial discretion. In point of law an accom- 
plice is a competent witness against an accused person (vide s. 133). But great 
caution in weighing his testimony is dictated by prudence and reason. Unless the 
case is a very exceptional one, an accomplice’s evidence should not be accepted 
^is being sufficient.® In England it is regarded as the settled course of practice not 
to convict a prisoner, excepting under very special circumstances, upon the un- 
ctorroborated testimony of an accomplice.® The corroboration which the common 
law requires is corroboration in some material particular tending to show that the 
accused committed the crime charged. It is not enough that the corroboration 
shows the witness to. have told the truth in matters unconnected with the guilt of the 
accused.^® See comment on s. 133, infra. 

One accomplice cannot corroborate another. At the same time, this section 
with its illustrations makes it clear that the agreement of the testin:ony of several 
accomplices in circumstances precluding the possibility of previous consultation 
with each other is one of the circumstances which may sometimes justify the Court 
in acting upon the evidence of accomplices alone.^^ 

The evidence of an accessory after the event suffers more or less from the 
same taint as the evidence given by the accomplice. It would be very unsafe to 
accept the solitary evidence of such a person as proving the guilt of an accused with- 
out independent corroboration in material particulars.^® 

Illustration (c). — The presumption on which this illustration is founded is 
in accordance with the maxim omnia prcesumuntur rite esse acta, i.e., all things 
are presumed to be done in due form. The principle of the maxim ‘‘ has, in many 
instances, been recognised in support of the solemn acts of even private persons, 

1 Emperor v. Mataprasad Shiv All. 409. 

harak, (1942) 45 Bom. L. R. 64. Bebati Mohan Chakravarty v. 

2 Queen-Empress v, Bastin, (1897) Emperor, (1928) 56 Cal. 150. 

F. J. L. B. 365, contra, Mi The U v. ® Bajagopal, [1944] Mad. 308, f.b. 

Queen-Empress, (1881) S. J. L. B. 146. ® Beg. v. Gallagher, (1875) 13 Cox 

® Noof Ahmad v. Emperor, (1933) 61. 

62 Cal. 527. Bex v. JBaskerville, [1916] 2 K.B. 

* Provincial Government, Central Pro- 058. 

vinces and Berar v. Baghuram, [1942] Namal Kishore Bai v. King-Em- 

Kag. 749. peror, (1942) 22 Fat. 27. 

® Srinivas Mall Bairoliyay. Emperor, King-Emperor v. Kalloo, (1936) 

<1947) 49 Bom. L. R. 688. p.c. 13 Luck. 115 ; Baboo Singh v. King- 

* Emperor v. Kalwa, (1926) 48 Emperor, (1935) 11 Luck, 662. 
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. . . .Thus, if an act can only be lawful after the performance of some prior act, due 
performance of that prior act will be presumed. Again, although in the case of 
contracts not under seal, a consideration must in general be averred and proved, 
yet bills of exchange and promissory notes enjoy the privilege of being presumed, 
prima facie, to be founded on a valuable consideration. The law raises this pre- 
sumption in favour of these instruments, partly because it is important to preserve 
their negotiability intact, and partly because the existence of a valid consideration 
may reasonably be inferred from the solemnity of the instruments themselves, and 
the deliberate mode in which they are executed.”^ 

The explanation to this illustration speaks of ‘‘a man of business,” which 
in its \reli-known popular sense must mean a man habitually engaged in mercantile 
transactions or trade.® 

Sections 118 and 119 of the Negotiable Instruments Act lay down certain 
other presumptions. The Lahore High Court has held that s. 118 of the Nego- 
tiable Instruments Act replaces the explanation attached to this illustration and 
therefore the rule laid down in this illustration is modified by s. 118. ^Vhat was 
permissible in the Evidence Act was converted into a statutory obligation in the 
Negotiable Instruments Act. While illustration (c) is confined to the acceptance 
or endorsement of a bill of exchange, s. 118 of the Negotiable Instruments Act 
applies to the making or drawing, of it also.® The Madras High Court has held 
that the difference between this section and s. 118 of the Negotiable Instruments 
Act consists only in this, that, under the first, the Court has a discretion to make 
the presumption or not, whereas, under the second, the Court is bound to start 
with the presumption ; but once the presumption is made, there is no difference 


between the two cases, in the manner of displacing the presumption or disproving 
the “presumed” fact. Any presumption as to quantum of consideration, as 
distinguished from the mere existence of consideration, has accordingly to be drawn, 
not by virtue of s. 118 of the Negotiable Instruments Act or even under this sec- 
tion, but only from the recitals, if any, that the instrument may contain. As 
to such recitals, it has long been established that being prima facie evidence against 
the parties to the instrument, they may operate to shift on to the party pleading 
the contrary the burden of rebutting the inference raised by them. But the weight 
due to recitals may vary according to circumstances and, in particular circumstances, 
the burden of rebutting them may become very light, especially when the Court 
is not satisfied that the transaction was honest and bona fide.^ The “ special rules 
of evidence ” laid down in s. 118 of the Negotiable Instruments Act must have 
been intended to apply only as between the parties to the instrument or those 
claiming under them. In other cases the presumption can only be in the terms 
enacted in this section which by the use of the expression “ may presume ” leaves 


it to the Court to apply the presumption or not according to circumstances.® 

Illustration (d). — ^This illustration is founded on the presumption which exists 
in favour of continuance or immutability. 

“It is a very general presumption tliat things once proved to have existed 
in a particular state are to be understood as continuing in that stats until the 
contrary is established by evidence, either direct or circumstantial. Thus, where 


Taylor, 12th Edn., s. 148, p. 139. 

® Ningawa v. Bkarmappa, (1897) 
23 Bom. 63, 66. 

® Bannu Mai v. Munshi Bam, 
(1935) 17 Lah. 107, 113. 


* Narasamma v, Veerraju, ( 1934 ) 
58 Mad. 841, 850. ^ 

® Narayana Bao v. Venkatapmma 
[1937] Mad. 299, 304. a j , 
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seisin of an estate has been shown, its contiouahee will be presumed ; as also will 
that of the authority of an agent.’*^ 

The ordinary legal presumption is that things remain in their original state.^ 
If a person is shewn at one time to be a member of a joint Hindu family, it will 
he held under this illustration that he never separated at all unless the contrary" 
is proved. 

Sections 107-109 deal with particular applications of the principle of w'hich 
this illustration is the general expression. 

Illustration (e). — The rule embodied in this illustration flows from the maxim 
mtmia proesumuntur rite et sokmniter esse acta^ i.e., all acts are presumed to have 
been rightly and regularly done. ‘‘ The true principle intended to be conveyed 
by the rule, ^omnia proeswnuntur rite et solemnit&r esse acto,’. .. .seems to be, 
that there is a general disposition in courts of justice to uphold ofiicial, judicial, 
and other acts, rather than to render them inoperative ; and with this view, where 
there is general evidence of acts having been legally and regularly done, to dispense 
with proof of circumstances, strictly speaking essential to the validity of those 
acts, and by which they were probably accompanied in most instances, although 
in others the assumption rests solely on grounds of public policy.*’® If an official 
act is proved to have been done, it will be presumed to have been regularly done. 
It does not raise any presumption that an act was done, of which there is no evidence 
and the proof of which is essential for a plaintiff’s case.^ The Court can make a 
presumption that official acts have been regularly performed. Whether a presump- 
tion should or should not be made must depend upon the particular circumstances 
of each case.® 


Wliere under an Act certain things are required to be done before any liability 
attaches to any person in respect of any right or obligation, it is for the person 
who alleges that that liability has been incurred to prove that the things prescribed 
In the Act have been actually done. No presumption can be made in favour of the 
things prescribed by the Act having been done. If, for example, publication of a 
notice was essential under an Act in order to bind a person, such publication must 
be distinctly proved.® But the Privy Council has held that in the absence of evidence 
to the contrary it has to be presumed that the procedure laid down in a statute 
was duly followed and that proper statutory notice was given.^ Where a warrant 
contains a preamble that the requirement of a section of an Act has been fulfilled, 
a presumption arises under this illustration that the officer issuing the warrant has 
performed his duty correctly.® The Calcutta High Court has held that the 
Privy Council has virtually overruled the decisions which laid down that it is not 
sufficient for the purpose of proving service of notice to rely on the presumption 
arising out of this section.® 


i Best, 12th Edn., s. 405, p. 345. 

® Mussammat Jariut-ool-Butool v, 
Musmmat Xloseinee Begum ^ (1867) 11 
M. I. A. 194, 209. 

» Best, 12th Edn., s. 353, p. 312. 

^ Per Woodroffe, J., in Narendra 
Lai Khan v. Jogi Bari, (1905) 32 Cal. 
1107, 1121 ; Emperor v. Leslie Gwilt, 
(1944) 47 Bom. B. R. 431. 

® Barkishundas v. The Cromn^ 
(1943)- 25 Bah. 245, e.b. 


® Ashanullah Khan Bahadur v. 
Trihchan Bagchi, (1886) 13 Cal. 197 ; , 
Walvekar v. Emperor, (1926) 53 Cal. 

718. 

’ Jitendra Nath Ghose v. Monmohan 
Ghose, (1930) 57 I. A. 214, 58 Cal. 301. 

® Emperor v. Savlaram Kashinath, 
(1947) 49 Bom. B. R. 798. 

® Sasi Sekhar Sen Biswas v. Maha- 
raja Bit Bikram Kishore Manilcya, 
(1931) 35 C. W. N. 1239. 
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A presumption arises under this section as to legality and correctness of a 
'Court’s proceedings A' ; 

Entries in Collector’s books are presumed to be correct having regard to ills 
::(e)and(/).^ 

See ss. 79-86 as to the presumptions of this kind in respect of documents. 

ISIustration (f). — ^This illustration leaves it to the discretion of the Court to 
presume that a common course of business has been followed ; but the Court is 
not bound to presume it.^ In commercial transactions the presumption is that 
the usual course of business w^as followed by the parties thereto. 

“ Many presumptions are drawn from the usual course of business in public 

offices. With regard to the course of the post, if a letter is put into a post 

office, that is prima facie proof, until the contrary appears, that the party to whom 
it is addressed received it in due course.”^ Postmarks on letters are prima facie 
e^ddence that the letters were in the post at the time and place therein specffied. 
if a letter, properly directed, is proved to have been either put into the post-offiVe 
or delivered to the postman, it is presumed, from the known course of business in 
that department of the public service, that it reached its destination at the regular 
time, and wms received by the person to whom it was addressed.”® Where the 
facts of a particular case can form a foimdation for a fair presumption that an 
application was made the Court is entitled to presume that it was made.® 

The effect to be given to the word “ refused ” on a registered cover as proof 
of tender of the packet to the addressee is one of fact and will depend upon the 
circumstances of each case.’ ^ 

See ss. 16 and 82 (;2). 


Illustration (g).— This illustration deals 'ivith the presumption arisino- from 
withholding evidence. The conduct of the person withholding the evidence m.av 
be attributed to a supposed consciousness that the evidence, if produced would 
operate against him. ’ . 

In order to entitle the Court to draw- inferences unfavourable to the person 
withholding evidence, the opposite party must satisfy the Court that such evidence 
was in existence and could be produced.® 

When material witnesses are not caUed in a case and no sufficient explanation 
has been given for their absence, the Court or a jury may draw a presumption that 
they would not support the prosecution.® The non-production of aeeoLt bo^s 
by a party when such account books would throw light on some of the issues in the 
case would raise the presumption that if the books had been produced the residt 
would have been unfavourable to the party not producing them.^® 

_ * Mukhand v. Jamanbi, (1925) 27 
Bom. E.II. 671; Trimbak v. Kashinath 
(1897) 22 Bom. 722. ^mnatn, 

3. Bom. 

® Mahahir Singh v. Hohini Matna- 
md^apPrasad Singh, (1933) 35 Bom. 
Ju, Jti. OOO, P.C. ■ ■' ■ 

Cornpany v. 

Motilal Mxrdbhoa, Spinning Com- 

pany (No. I), (1928) 31 Bom! L R 

1310, 1316, S3 Bom. 7a3. 


^ Mumhi Baghubir Singh v. Bani 
Rajeshwari Devi, (1933) 9 Luck. 90; 
Sheikh Ala Bakksh v. Thalmr Durga 
Eakksh Singh, (1933) 9 Luck. 162. 

® Mahomed Solaiman v. Birendra 
Chandra Singh, (1922) 50 Cal. 243, 
50 I. A. 247 ; Emperor v, Shib Charan, 
[1938] Ail. 386. 

® Bam Das Chakarhati v. The 
Official Diguidaior, Cotton Ginning 
Company, Ltd., Camnpare, (1887) 9 
All. 366, 376. 

^ Best, 12th Edn., s- 403, p. 344. 

® Taylor, 12th Edn., s. 170, p. 163. 
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Tbe presumption laid down in this illustration was held to apply to the case 
of counsel engaged in a suit who should not have been, under the circumstances, 
counsel but should have been called as a witness.^ 

Illustration (h). — Refusal to answer a question is a legitimate ground of un- 
favourable inference against the person who may answer the question. See s. 148(^), 
infra. But this illustration does not contemplate the case of witnesses who are 
not compelled to answer on grounds of privilege (vide ss, 121-129). 

See s. 342, Criminal Procedure Code (Act V of 1898). 

Illustration (i). — ^This presumption is founded on the natural supposition 
that a man will protect liis own interests by securing his bond before or at the time 
of discharging it. Where the instrument of a debt and the security for that debt 
are found in the hands of the debtor, the prima facie presumption is that the debt 
has been discharged.® If a pro-note is in the hands of the maker, there is a presump- 
tion that it has been paid off. If the drawee alleges that the maker came into pos- 
session of the note unlawfully, the onus is on him to prove it. This illustration 
only refers to presumption that may be raised. It does not follow that such pre- 
sumption would shift the onus of proof. 

In a suit on a bond for money, plaintiff alleged that his non-production of 
the document was due to the fact that the defendant had stolen it. The defendant 
admitted the execution of the bond, but alleged that he had paid it ; it was held 
that the burden of probf was on"* the defendant to prove payment, either by the 
production of the bond, or other evidence or by both.® 

Where plaintifl sued for money due upon hundis (bills of exchange), but alleged 
their loss, whilst defendant admitted execution, but pleaded payment and subsequent 
destruction of the documents, it was held that failing production of the hundis 
by the defendant there was no presumption that the hundis had been discharged 
and the onus was upon the defendant to prove payment.* 

In a suit for money due on a mortgage bond, the plaintiff produced only a 
copy of the document, alleging in his plaint that it had been lost. The defendant 
admitted its execution, but alleged that the debt had been discharged, and in 
support of his allegation he produced the original document containing the endorse- 
ment of the mortgagee through her agent of payment of the debt. It was held 
that the production by the defendant of the bond with the endorsement of payment 
cast on the plaintiff the burden of proving that the debt was still outstanding.^ 

CHAPTER VIII. 

Estoffel. 

115, When one person has, by his declaration, act or omission,^ 
intentionally caused or permitted another person to 
Estoppel. believe a thing to be true and to act upon such 

belief, 2 neither he nor his representative shall be allowed, in any suit or 

1 Weston V. Peary Mohan Dass, (1918) 10 L. B. R. 26. 

(1912) 40 Cal. 898. * Dhian Singh v. Gurdit Singh, 

2 Bhoy Hong Kong v. Jtamanaihan (1925) 6 Lah. 297. 

Chdty, (1902) 29 I. A. 43, 29 Cal, 834, ® Mohammad Mehdi Hasan Khan 

4 Bom. L. R. 378. v. Mandir Das, (1912) 39 I. A. 184, 34 

® Chuni Kuar v. Vdai Bam, (1883) AH. 511, 14 Bom. L. R. 1073. 

6 All. 73; Aung Myat v. Hla May, 
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proceeding between himself and such person or his representative, to 
deny the truth of that thing. 

ILLUSTRATION. 

A intentionally and falsely leads B to believe that certain land belongs to A, 
and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the 
sale on the ground that, at the time of the sale, he had no title. He must not be 
allowed to prove his want of title, 

COMMENT. — Principle. — ^Estoppel is based on the principle that it would 
be most inequitable and unjust that if one person, by a representation made, or 
by conduct amountingto a representation, has induced another to act as he would 
not otherwise have done, the person who made the representation should be allowed 
to deny or repudiate the effect of his former statement, to the loss and injury of 
the person who acted on it.^ 

The section says that when one person has by his 
(^ 2 ) declaration, (&) act, or (c) omission, 
intentionally caused .qr permitted another person 

(i) to believe a thing to be true, and (ii) to act upon such belief, 
neither he nor his representative shall be allowed to deny the tnith of that 
thing in any suit or proceeding between himself and such person or his representative,^ 
This section is founded upon the doctrine laid down in jPickard v. Sears, ^ namely, 
that where a person “by his words or conduct wilfully causes another to believe 
that existence of a certain state of things, and induces him to act on that belief, 
so as to alter his own previous position, the former is concluded from averring 
against the latter a different state of things as existing at the same time.” The 
doctrine embodied in this section % no t a rul e of equity, but is a rule of evidence 
formulated and appH^ in Courts o f law. ^ It precludes a persoiTllmm^d^fii^^ 
truth of some statement previously made by himself. No cause of action arises 

' - 

‘Estoppel is based on the maxim, allegans confraria non est audiendm {a person 
alleging contradictory facts should not be heard), and is that species of prcesumptio 
juris et de jure, where the fact presumed is taken to be true, not as against aUtlie 
world, but as against a particular party, and that only by reason of some act done; 
it is in truth a kind of argumentum ad hominem. He nce it appears that ‘ftstcp pels’ 
mualL iiQt be. und er sto o d as synonymous, jrith “conclusive evidenc e^ % — th e forme r 
bem ^ confiIuHions ..dr awn by law against parties team, p articnl^ facte, w hile by 
the latter is meant some piece or mass of evidence, su fficiently strong to generat e 
convi ction in tM Jim <3 La.d:xibunaI. or r endered conclusi ve m a^parb^^ eigier by 

The doctrine of estoppel has, however, been guarded with great strictness ; 
not because the party enforcing it is presumed to be desirous of excluding the 
truth... but because the estoppel rnay exclude the truth. Hence estoppels must 
foe certain to every intent; for no one shall be prevented from setting up the truth, 
unless it be in plain contradiction to his former allegations and acts. These last 
words extend, not only to a man’s own allegations and acts, but also to those of 


^ SaratChunder Dey'vMopalChunder 
Laha, (1892) 19 I. A, 203, 215, 216, 20 
Cal. 296 ; Pickard v. Sears, (1837) 
0 Ad. & EL 469. 

2 (1837) 6 Ad. & EL 469, 474. 


® Municipal Corporation of Ponibay 
V. Secretary of State, (1904) 29 Bom. 
580, 7 Bora. L. H. 27, 

4 Best, 12th Edn., s. 533, p- 463. 
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all persons through whom he claims; or, to express tlie same sentiment in the technical 
language of the law, estoppels are usually l^ndiTig upon parties and primes, Lrord 
Coke has divided privies into three classes: first, privies in blood, as heirs; secondly, 
privies by estate, as feoffees, lessees, assignees," etc.; and thirdly, privies in Jaw 
*‘as the lord by escheat, the tenant by the courtesy, the tenant in dower, the incumbent 
of a benefice,” husbands suing or defending in right of their wives, executors and 
administrators. In all these and the like cases, the law — acting upon the wise 
principle qui seritit commodumt sentire debet et onus — ^provides, that the privy shall 
stand in no better position than the party through whom he derives his title; but 
that, if t he latter is not at liberty to contradict what he has formerly said or done 
the^^£2bLaJl.hfi^ubje.(fiiit .. , 

Estoppel depends on the ^:dstence of sonae duty; and that is peculiarly so 
in the case of an omission. In ordet to succeed on a plea of estoppel it must be,, 
shown Jhat there was a neglect of some duty owing to the person led into a particular 
belief, or to the general public of whom that person is one, and not merely . neglect 
of whah W 0 nId -be p^i4ent in re^£cl to the^ or even of some duty 

owing to third persons, with whom those seeking to set up estoppel are not privy. 
There is a breach of the duty if the party estopped has not used due precautions 
to avert the risk.® 

but of aTraSsSreelSmfTuS^p^^^^^^^^Ms*^ the persoins whose 
repreienfalons or aetinp“Have"ciialedr but'airpersom claiming 
him 5y"gFaluitoiB*l^^^ 

Estoppel is a rule of civil actions. It has no application to criminal proceedings, 
though in such proceedings it would be-prejudicial to set up a different story* 
Estoppel and presumption. — ^Estoppel differs from presumption. An estop- 
peJ is a personal disqualification laid upon a pe rson peculiarly circumstanced from 
proving peculia r facts; whereas a. presunipiioia. isra'^rulethat pSificuK 
; sh all be dmwn from pa^cj^arfecfe^^^ whoever, 

Estoppel and res judicata. — ^Estoppel differs from res judicata : (1) Estoppe l 
i s part of the l aw of evidence a nd proceeds upon the equitable principle of altered 
‘ S of j^&u;gu"15elon is""^ prdceHufe^gyT s tlie 

pri nciple that there must be an end to litigati on. 

(2) 3B stoppel prohibits a party from prey ing anything which cffltradicts 
hi s pi^viou^^ciarS niSISr ^feTbo th e prejudice of a. party* who. relyingUpon 
them^steied^ his position^ res judicata prohibits the Court from enquiring into 
a matter already adjudicated. 

(3) Estopi^l gluts th^ mout h of a, pa rty: res judicata ousts the jurisdiction 
bf the Court.® 

J Put in the most simple and colloquial way, r':s judicata precludes a man averring 

! the s ameut ^g tw ice over in succes sive litigations, while estoppel prevents him 
saying one.thiitg,jalISi^l^i mr~and''iSe"cpp^^^ ---- 


1 Taylor, 12th Edn., ss. 89-90, 
pp. 86-87. 

® Mercantile Bank of India^ Limited 
V, Central Bank of India, Ltd,, (1987) 
40 Bom. L. R, 713, 65 I. A. 75, (1988) 
Mad, 860. 

® . Baj Kumar Jagannath Frashad v. 
Syed Abdullah, (1918) 20 Bom. L, R. 


851, 45 I. A. 97, 45 Cal. 909* 

* Stephen, 175. 

® Woodroite and Ameer Ali, 9th 
Edn., p. 850. , 

® Casamally v. Sir Currimbhai 
Ebrahim, (1011) 18 Bom. L. R. 717, 
760, 86 Bom. 214. 
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Estoppel and waiver. — ^Estoppel and waiver are different. Estoppel is not 
a cause of actiop. It may, if established, assjst a enfomng^a^^iiie 

of actioh'by preventing^ a defendant from denying the existencVpF fact 
to establish the“ ca^e~ o f action; d rTm'dlHer'wofdsrby preventing a defendant from 
asserting the existence of some fact, the existence of which would destroy the cause 
of action. Waiver, on the other hand, is cont ractual, a nd may constitute a 
of action; it is an agreement to release of15otT:o assert a right. If an agent, wMi 
authbri^^ make such an ‘agreement, on behalf of his principal, agrees to waive 
his principal’s rights, then, subject to any other question such as consideration, 
the princlxial will be bound, but he will be boimd by contract, not by estoppel. 
There is no such thing as estoppel by waiver.^ 

Kinds of estoppels. — ^There are different kinds of estopples : (1) estoppels 
by matter of record; (2) estoppels by deed; and (8'> estoppels in pais. 

Estoppel matter of record. — matter of record is something part of the 
records of a Court. It is at once the narrative and the proof of its proceedings. 
Estoppel by record results from the Judgment of a competent Court. The law 
allows a party ample opportunity, by way of appeal and othervyise, of lipsettog a 
wrong decision. And if he takes the opportunity and fails, or does not choose 
to avail himself of it, he cannot subsequently re-open or dispute that decision. 

And not only the parties themselves, but also the heir, executor, administrator; 
and assign of each of them are bound by the decision, for they are ‘privy to the 
estoppel.’ 

Estoppel by matter of record is chiefly concerned with the effect of judgments * 
and their admissibility in evidence, and this kind of estoppel is dealt with by ss. 11 
to 14, CivilFrbcedu'f e Co3e j ancl'sL ^-44 of the Evidence Act. It is the final decision 
and not any and every expression of opinion in a judgment which gives rise to an 
estoppel by record, and the actual decision cannot be carried further than the 
circumstances warrant.^ The general principle which runs through the doctrine 
©f estoppel by record is that jL^eCTee is an Cpurt ajnd the Judg^ ; 

debtor miist, when jt h^. pnce^beeu^cpjnpli^ted,, obey it unless and until be can get 
if Spt aside in proceedings duly constituted for the purpose.® 

The force and effect of a judgment depend first upon the nature of the proceed- 
ings in which it was rendered, i.e., upon the question whether it was an action in 
tern or in personam; and secondly upon the forum in which it was pronounced, i.e, . 
upon the question whether it was a judgment of a domestic or foreign Court, 
The record of a judg ment in rem is g enerally conclns ive upon all j)e]reons. In other 
caselTS grfenrM’We r^^ purports to declare righ ts an yduBis. its materia l recitals . ; 
import absolute ve rity between t he p arties to it an d those who claim under them. 
The estoppel arising froiiior fixed by the fact enrolled constitutes the estoppel of a 
judgment. And to the question whether the judgment necessarily creates an estop- 
pel, the general answer is, yes, if it results in res judicata : no, if it does not.* 

A consent deciisejml^ an estoppel until jtjs set aside b v a proper juit.® 
Estoppel by deed. — ^Where a party has entered iiit o a sol emn engage men t by 
deed as to certain facts, neithefTie noFiny one claiining through or under him is 

889. 

* .Bigelow, 6th Bdm, pp. 406-^dfi, 
Woodroffe and Ameer All, Lth Edn., 
p. 850. 

® Masangouda v. Basalingappa^ 

(1935) 38 Bom. h, B. 593. 


^ Damsons Bank Ltd. v. Nippon 
Menkma Kahmhiki Kaisha^ (1935) 37 
Bom. L. H. 544, 62 I. A. 100, 13 Han. 
256 . 

^ Bhasiram v, Kundanbai, [IMl] 
Nag. 513. 

® Bamrao v. Dattadayal^ [lfl^'7] Nag. 
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peinffidtted to deny such facts. This is subject to certain qualifications : (1) The 
rule applies only between parties and privies, and only in actions on the deed. 
(2) No estoppel arises upon recitals or description which are either immaterial 
or not intended to bind. (3) No estoppel where the deed is tainted by fraud 
or illegality, (4) A deed which can take effect by interest shall not be construed 
to take effect by estoppel. Thus if a party leases premises to another for a longer 
term t han he himself possesses , it ^y enures and 

no |urtheiL '^ 

The doctrine of English law as to estoppel by deed does not apply to written 
instruments in India. Deeds and contracts in this country are to be liberally 
The form of expression, the literal sense, is not to be so much regarded 
as tile real meaning of the parties which the transaction discloses.^ The art of 
conveyancing in this country is of so simple and informal a character, that estoppel 
by deed has been expressly discountenanced by Courts, ‘Justice and equity* 
require no more than that a party to an instrument should be precluded from 
contradicting it to the prejudice of another person, when that other person or person 
through whom the other person claims has been induced to alter his position by 
virtue of the instrument; but when the question arises between the parties or the 
representatives of parties who at the time of the execution of the instrument were 
aware of its intention and object and who have not been induced to alter their posi- 
tion by its execution, justice in India will be more surely obtained by allowing any 
party, whether he be plaintiff or defendant, to show the truth.® 

Estoppel in pais. — ^Estoppel in pais <i.e. “in the country”, or “before the 
public*’), or more fully “estoppel in pais dehors the instrument” (i.e., with regard 
to matters outside a record or deed) as known to the common law was of an entirely 
different character to the estoppel in pais of the present day. “In deed the estcppel 
in pais of the present day has grown up entirely since the time of Coke, and em- 
braces cases never contemplated in that character by him or by the lawyers of even 
much later times though the old lines are often visible in the newer pathways.” 

Esto£e^ in pais arises (1) from affleement or contra ct: and (2) from act or 
k>nduct SF has" mdiiced a change of position in accordance 

with the mterition of the party against whom the estoppel is alleged. To raise an 
estoppel by conduct, a person must by word or conduct induce another "to believe 
® ngs exists, and to cause that other to aVt on tfiaTb^iR' 
in a way he wouIdnSbl have done had he known the facls7 so” that, i f in an action 

true 

^ ^ _ two 

conditions are fulfilled^ then the person making the f^resentation will not be 
allowed to deny its truth in any action between him and the person to whom he 
made it or the persons who claim in the same right. But in any other action he 
can deny its truth. Th e wavs in whieh a person may mak e such a representation 
are infinite. H e may speak or write, act o r omit to act , or act neglige ntly.” " 

I Tile following are the recognised prepositions of an estoppel in pais : (1) If 

a man by his words cr conduct wilfully endeavours to cause another to believe in 
a certain state of tilings w^hich the first knows to he false, and if the second believes 

^ Phipson, 7th Edn,, p. 657. 12 Lah. 546. 

2 Earn Lai Sett v. Kanai Lai Sett^ ® Param Singh w Lalji Mai, (1877) 
(1886) 12 Cal. 663; Hunoomanpersaud 1 All. -^.03; Johnston v. Gopal Singh, 
Panday y. Mussumat Babooee Munraj (1931) 12 Lah. 546 ; Deena Bandhu 
iCoonmree, (1856) 6 M. 1. A. 393, Gan y, Makim Sardar, (1925) Cal, 

411; Jahnstmi v, Gopal Singh, (1931) 


bet ween them t he pe rson irlffihg a representation were allowed to prove the 
facts — ^to tell the truth — ^the other person would be prejudiced. iF*“these 
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I in such state of things, and acts upon his belief, he who knowingly made the false 
I statement is estopped from averring afterwards that such a state of things did not 
r , dn fact exist. ■ 

(2) If a man, either in express terms or by conduct, makes a representation 
to another of the existence of a certain state of facts which he intends to be acted 
upon in a certain way, and it be acted upon in that way, in the belief of the existence 
of such a state of facts, to the damage of him who so believes and acts, the first is 
estopped from denying the existence of such a state of facts* 

(3) If a man, whatever his real meaning may he, so conducts himself that 
a reasonable man would take his conduct to mean a certain representation of facts, 
and that it was a true representation, and that the latter was intended to act upon 
it in a particular way, and he with such belief does act in that way to his damage, 
the first is estopped from denying that the facts were as represented. 

(4) If, in the transaction itself which is in dispute, one has led another into 
tke belief of a certain state of facts by conduct of culpable negligence calculated 
to have that result, and such culpable negligence has been the proximate cause of 
leading and has led the other to act by mistake upon such belief, to his prejudice, 
the second cannot be heard afterwards, as against the first, to shew that the state 
of facts referred to did not exist.^ 

Estoppel in pais is dealt with in ss, 115 to 117. Sections 116 and 117 are 
instances of estoppel by contract, viz., that of the tenant, the licensee, the bailee 
and the acceptor of a bill of exchange. But the distinction between estoppel by 
contract and estoppel by conduct is not preserved in the Evidence Act. The sec- 
tions relating to estoppel in the Evidence Act are not exhaustive. Cases of estop- 
pel may arise which are not within the purview of these sections. ^ As to other 
instances of estoppel, see s. 234 of the Indian Contract Act ; s. 18 of the Specific 
Relief Act ; ss. 41 and 43 of the Transfer of Property Act ; ss, 27 and 53 of the 
Indian Sale of Goods Act, 1930 ; and s. 28 of the Indian Partnership Act, 1932. 

Equitable estoppel. — ^A man may be estopped, not only from giving particu- 
lar evidence, but from doing acts, or relying upon anyjpa 

co ntention wh iakt he rules of e^ tv ahd'good eQnsG prevent: .Ms'using as againsj 

l us opponent.^ The modem law of estoppel owes immensely to the doctrine of 
equity being founded on the incidents of contracts or relations analogous to con- 
tracts coupled with the representations of parties by declaration, act, or omission. 
Estoppdls that are not provided by statute law may, in this country, be termed 
equitable estoppels.^ 

Scope. — ^In order to hold that a case comes within the scope of this section 
a Court must find 

( 1 ) That party A believed a thing to be true. 

(2 ) That in consequence of that belief he acted in a particular manner. 

(3) That that belief, and A’s so acting, were brought about by some repre- 
sentation by party B, either declaration, act, or omission, which representation 
was made intentionally to produce that result. 


^ Per Brett, J., in Carr v, London 
and North Western Jtailway Co,, (1875) 
L. R. 10 C. F. 307, 316, 317, 318. 

^ Mup Chand Ghosh v. Sarvemar 
Chandra Chandra, (1906) 33 Cal. 915. 
There are decisions which lay down 
that these sections are exhaustive : see 


Asmatun’wessa Kkaiun v* Marendra IM 
Bmjoas, (1908) 35 Cal. 904. 

® Ganges Manufacturing Co, v. 
SouTujmull, (1880) 5 Cal. 669, -678. 

^ Hup Chand Ghosh v. Sarvemm 
Chandra Chandra, sup. 
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If these be established, then B is prohibited by law from denying, in a proceeding 
against A or A*s representative, the truth of his representation. 

^ It. is not.aejsei^-i:y,J;p.,pW^»ail,iPteation by B to dejseive^ any fraudulent 
Intention. He will he none the less estopped if he himself was acting under a mistake 
ifei: iu.isapprehen$ion. , 

The law of estoppel cares nothing for the motive or state of knowledge of the 
party upon whose representation the action took place. Wha t jt does care about 
is the-position.^--theHpai±y„wha induced to act. That party can ^^uie "as 
an j yatatenient^b^^ misled. 

The Crown too comes within the range of the“ equitable principle of estoppel.^ 

" 1. ‘When one person has by his declaration, act or omission % — ^The 

I tem ‘person’ applies only to a^per^n_pfJ;ulij^e^^§nd^compet§|iit^^^ 

Itractsv" infant represents fraudulently or otherwise that he is of age and 
th^efey induces another to enter into a contract with him, the infant is not estopped 
from setting up infancy in an action founded on the contract.® But the Court 
has discretion in equity to direct the minor to return the benefit he has received 
by false representation to the person he has deceived. ^ The Allahabad High Court 
has held that upon equitable grounds he may be made liable for any loss which the 
plaintiff has suffered.^ The Privy Council has not decided the point though the 
Calcutta High Court in its decision had expressly decided it.® 

Un der the English l aw a minor i s not estopp e d from pleading liis minority, 
j An infant by f rauduleiSy^epf that liiT was’of fuU agerSucedlEHe'ptaint- 
iffs to lend him a sum of money. In an action by the plaintiffs to recover the 
money it was held that the cause of action was in substance ea? cantmeiu, that the 
plea of infancy was a good answer to the action, and that the defendant was under 
no equitable liability to the plaintiffs.® “When an infant obtained an advantage 
by falsely stating himself to be of full age, equity required him to restore his ill- 
gotten gains, or to release the party deceived from obligations or acts in law induced 
by the fraud, but scrupulously stopped short of enforcing against him a contractual 
obligation, entered into while he was an infant, even by means of a fraud.”’ This 
case has been approved of by the Privy Council.® 

^ Mun. Corp* of BoTribay v. Secretary N. L. R. 85. 
of SiatCy (1904) 7 Bom. L. R. 27, 29 ® Khan Gitl v. LaJeha Singhy (1928) 

Bom. 580. 9 Lab. 701, f.b. ; Vaikuntarama FiUai 

® Gadigeppa v. Balangowday (1931) v. Authimoolam Chettiavy (1914) 38 

S3 Bom. £, R, ISIS, 55 Bom. 741, f.b. ; Mad. 1071 ; Kumar Ganganand Sirigh 
Brohmo Butt v. Bharmo Bas Ghose, v. Maharaja Sir EamesJmar Sir^h 
(1898) 26 Cal. 381 ; Marmatha Kumar Bahadur, (1927) 6 Pat. 388. 

Shaha V. E^rchange Loan Company , * Jagar Nath Singh v. Lalfa Frasady 

Ltd.y [1037] 1 Cal. 283 ; Nakul Chandra (1908) 31 AIL 21 ; Badha Kishan v. 
V. Sasadhar, (1941) 45 C. W. N. 907 ; Bhore Lal, (1928) 50 AIL 862. 
Vaikurdarama FiUai v. Authimoolam ® Mohori Bibee v. Bhurmodan 
Chettiar, (1914) 38 Mad. 1071 ; Badhe GhosCy (1903) 30 I. A. 114, 122, 30 
Shiam v. Behari Lai, (1918) 40 All. 558 ; Cal. 539, 545, 5 Bom. L. R. 421, 424. 
Eadha Kishan v. BJwre Lai, (1928) ® 1?- Leslie, Limited v. SheHl, 

50 All. 862 ; Ktmar Ganganand Singh [1914] 3 K, B. 607. 

V. Maharaja Sir Eameshwar Singh ’ Ibid,, p. 618, 

Bahadur, (1927) 6 Pat. 388 ; Khan Gtd ® Mahomed Syedol Ariffin v. 'Feoh 

V. Lakha Singh, (1928) 9 Lab. 701, f.b. Ooi Gark, (1916) 43 I. A, 256, 19 Bom. 

The former Judicial Commissioner’s L.R. 157, [1916] 2 A. C. 575, followed 
Court at Nagpur bad held likewise; in Mt, Muli€d)ai v. Garud, (1919) 15 
• Guldbchand v. Chunnilal, (1929) 25 N, L. R. 149. 


ESTOPPEL. 


2S5 


■SEC. 115.] 


2. ‘Intentionally caused or permitted another person to believe a tMn^ 
to be true and to act npon such belief ^ person who, by his declaration, act, or 
omission, had caused another to believe a thing to be true and to act upon that 
belief, must be held to have done so ‘intentionally’ if a reasonable man would 
take the representation to be true, and believe it was meant that he should act 
upon it.i The words ‘caused. .. .person to believe a thing to be true’ refer to 
the belief in a fact and not in a proposition of law.® “Believe a thing to be true,” 
i.e. j ’ ^beiieye * a fact 'to* tJe 'truer It” 'naLdst b 0 "fdt|tld 
• that the defendant by liis act or bimSSSnSSBonall^ cSSsia'br permitted another 
person to believe a thing to be true and to act upon such belief. It is not sufficient 
to say that it may well be doubted whether the plaintiff would have acted in the 
way he did but for the way in which the defendant had acted. It must be found 
tha t the plaintiff would not have Quoted as he did. ^ ■ .■ 

A party rSyb^uj^nlMJ'seci^ not only that the opposite 

party had made a certain declaration but that the said declaration had been be- 
lieved and had been acted upon and that it was not reasonably possible for the 
said party to know the true state of affairs by pursiung inquiries reasonably and 
with <liligence. Where truth is accessible to a part^^, the plea of estoppel upon 
representation fails.* A person cannot invoke the doctrine of estoppel unless he 
proves that he. has. .been. 

upon any declaration, act or omission of the person against whom the doctrine is in- 
voked.®’ 


Future promise does not create estoppeL — ^To create an estoppel there 
must be a representation by means of a^de<^ratipn| a^^^o^omissicm^ 
true,, i.e., ,th,at. the^ representation is „as..to.jpme state of fects MiegM to tfe 
time actuahy in ejastenjoe. If the representation relates to a promise de fidums \ 
it can be binding not as an estoppel but as a contract,’ A mer e promise to do 
so mething in future will not crea te an estoppeL * 

to both parties. — The section does not ap ply to a case 
w here the statemen t relied.u pQrLJs.made to a p erson who knows the reafS 5l^*^d 
is not misled by t he irntrue statement. There can be no estoppel where the truth 
of t]^ matter is known to both parties.® 

*^4vh€re the defendant knew that the buildings in dispute did not belong to 
him, but had been sold to the plaintiff, and, in spite of that fact, he chose of bis own 


^ Sared Chunder Bey v. Gopal 
Ckunder Laka^ (1892) 19 I. A. 203, 
219, 20 Cal. 296, 314, quoted in M- 
harbala Devi v. Shasbadhar Bay 
Chaudhuri, (1930) 58 Cal. 358, 364. 

® Rajnarain Bose v. Universal Life 
Assurance Co., (1881) 7 Cal. 594. 

* Vishnu V. Krishnan, (1883) 7 
Mad, 3, F.B. ; Sarat Chunder Dey v. 
Copal Chunder Laha, (1892) 19 I. A. 
203, 20 Cal. 296 ; Teh Ckand v. Mm- 
summed Gopal Devi, (1912) P. R. No. 46 
of 1912 (Civil). 

^ Narsingdas v. Bakimanhai, (1904) 
28 Bom. 440, 6 Bom. L. R. 440 ; Jhinguri 
Temari v. Btirga, (1885) 7 All. 878, r.B. 

* Muhammad Shafi v. Muhammad 
-S'md, (1929) 52 All. 248; Sarat Chunder 
Bey V. Gopal Chunder Laka, (1892) 


19 I. A. 203, 20 Cal. 296. 

® Kazi Syed Karimuddin v. Meher^ 
unnisa Begum, [1947] Nag. 341. 

’ Jetkabhai v. Nathabhai, (1904) 
28 Bom. 399, 407, 6 Bom. I.. R. 428 ; 
BivetUCarnac v. New Mofussil Com- 
pany, (1901) 26 Bom. 54, 3 Bom. L. 
R. 846 ; Parshottam v. Secretary of 
State, (1937) 39 Bom. L. R. 1257. 

® Ma Pyu V. Maung Po Chet, 
(1916) 2 U. B. R. (1914-1916) 148. 

® Honapa v. Narsapa, (1898) 23 
Bom. 406 ; Mohori Bibee v. Bhurnmdm 
Ghose, (1903) 30 I. A. 114, 5 Bom. L, R, 
421, 30 Cal. 539 ; Eanchhodkd. v. 
Secretary of State, (1910) 13 Bom, 

B. R, 92, 35 Bom. 182; Jacks & Co., 
V. Joosab Mahomed, (1923) 48 Bom. 38, 
25 Bom. L. R. 1170. 
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sfcccord to incur expenditure by repairing these buildings, it was held that he could 
not raise any plea of estoppel.^ 

Estoppel does not require fraudulent intention.->^ It , is not essenti^.)! : t hat 
the person making the representation wM c h induces an other Jo be influ-^ 

ence d by a fraudulent ip;ten±iQ n. A fraudulent intention is not necessary to create 
an estdppeL The determining element is not the motive with which the representa- 
tion has been made, nor the state of knowledge of the party making it, but the effect 
of the representation as having caused another to act on the faith of it.^ The section 
“does not make it a condition of estoppel resulting that the person who by his 
declaration or act has induced the belief on which another has acted was either 
committing or seeking to commit a fraud, or that he was acting with a full knowledge 
of the circumstances, and under no mistake or misapprehension. . . .WTi at the law 
an<} t he Indian statute m ainly regard is the position of the person who wajynduced 
to a^;’ a jd't lTe^rinciple^n*^^ and rhe sl^tute f est is, that it would be 

m ^Tineoiuitahle anl"u n jusfT^ tbaf l T a n oIKer, by ^lrepresSH^^ ' 

or by conduct amounting to a representation, has induced him to act as he would 

otherwise have dSeTth e per gon who ina^ the representation sEduIdnSiTandwe d 
to d eny or repudiate the effect of, his former statement, to th e loss^andJuaJury^of 
the perso n who acted on it.” If t|| ^^ person who made the st atement did so without 
full Iqipjyledgeu- or It may, in the 'result7 be linfo^ftunate 

for him, bu t it would be unjust, even tho u gh toTKrow the 


consequences on the p er son who believed his statement and ac t^ on it as i t wis*^ 
intended he s hould d o. ^ 

“An” estbpper3oes not in itself give a cause of action ; it prevents a person 
from denying a certain state of facts. One groimd of estopx)el is where a man 
makes a fraudulent misrepresentation and another man acts upon it to his detri- 
ment. Another may be where a man makes a false statement negligently, though 
without fraud, and another person acts upon it. And there may be circumstances 
under which, where a misrepresentation is inade without fraud and without negli- 
gence, there may be an estoppel.”* There may be statements made, and which 
have induced another party to do that from which otherwise he would have abstained, 
which cannot properly be characterised as misrepresentation, but which amount to 
estoppel,® 

Estoppel must be unambiguous. — ^To create an estoppel against a party his 
declaration, act or omission must be of an unequivocal and unambiguous character.® 
An estoppel to have any judicial value, must be clear and non-ambiguous ; it must 
also be free, voluntary and without any artifice.’ 

Estoppel on point of law. — ^Estoppel refers to a belief in a fact and not in 
a proposition of law. A person cannot be estopped for a misrepresentation on a 


^ Nawab Zakia Begam v. The Luck'- 
mm Improvement Trust, (1937) 13 Luck. 
1S&2. 

2 Cairneross v. Lorimer, (1860) 3 
Ilacq. H- L. C. 827. 

* Barat Chunder Bey v. Gopal Chunder 
Laha, (1892) 19 I. A. 203, 215, 20 Cal. 
296, 310, overruling Ganga Sahai v. 
Mira Singh, (1880) 2 All. 809, f.b. ; 
Vishnu V. Krisknan, (1883) 7 Mad. 3, 

; Ass^dihai v. Barihai, [1943] ICar. 

, air./ \ 

* ‘ iPer.iLord Esher, M. R., in Seton 


V. Lafone, (1887) 19 Q. B. B. 68, 70. 

® Sarat Chunder Bey v. Gopal 
Chunder Laha, (1892) 19 I. A. 203, 20 
Cal. 296. 

® Gajanan v. Nile, (1904) 6 Bom. 
L. R. 864; Gaura Bei, Musammat v, 
Baja Mohammad Yaeln All Khan. 
(1034) 10 Luck. 361. 

’ Memji v. Natiofial Bank of India, 
(1900) 2 Bom. L. R. 1041, 25 Bom. 
499 ; Rani Mema Kuwar v. Bani Bnlas 
Kwwar, (1874) 1 I. A. 157. 
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point of law. An admission on a point of law is not an admission of a “thing’ ^ 
so as to make the admission matter of estoppel.^ ^Yhere persons merely represent 
their conclusions of law as to the validity of an assumed or admitted adoption, 
there is no representation of a fact to constitute an estoppel.^ 

A party is not bound by his pleader’s admission on a point of law.® 

No estoppel against statute.— T he princMe^o L^stonpeL^^ 
to defeat the plain. ..prpyisions^pf, a ^ st afate A There is no estoppel against an A ct .. 
ofTlimslatiire.^ "ISstopp only applies to a contract inM_Jiaf tes. and it is not 

competent to partieTtaTrontmct "'to Stop themseivesOTa^ body else in the 

face of an Act.® The eyj dspce. It o ught not to prevail 

The plaintiff and the defendant exchanged adjacent plots of land each worth 
more than a hundred rupees by means of an unregistered deed, both beheviog 
that they had effected a valid transfer. Possession was taken by each party and 
defendant began to erect a very costly building placing a wall thereof in the land 
he had acquired in exchange. While the building was in progress, the plaintiff 
demanded and obtained Ks, 525 from the defendant on the ground that the plot 
he parted with was found to be more in extent than the defendant’s. After the 
completion of the building the plaintiff sued the defendant for recovery of his plot 
after removal of the defendant’s building on it. The defendant pleaded that the 
plaintiff was estopped by his conduct from recovering the plot. It was held that 
the plaintiff was not estopped and that he was entitled to recover his plot owing 
to the absence of a registered deed of exchange as required by ss*- and 118 of 
the Transfer of Property Act.’ 

Estoppel by silence. — ^Whenever there is a duty owing by one person towards 
another to speak or act which he has failed to perform and the other party has 
I been led by such silence to change his position, such silence would operate as es- 
Itoppel against the former. But where there is no duty to speak, no estoppel can 
larise,® ^Vhen silence is of such a character and under such circumstances that it 
vould be fraud upon the other party, for the party which has kept silence to deny 
Iwhat his silence has induced, it will operate as an estoppel.® A man is bound to 
«peak out in certain cases, and his very silence becomes as expressive as if he has 
openly consented to what is said or done and had become a party to the transaction. 

Estoppel by recital in deed.— A recital in a deed or other instrument is 
in some cases conclusive, and in all eases evidence as against the parties who make 
it, and it is of more or less weight or more or less conclusive against them according 
to circumstances. It is a statement deliberately made by those parties, which, 


^ Jagwant Singh v. Silan Singh, 
(1899) 21 AIL 285. 

* Dhanraj v, Soni Bai, (1925) 27 
Bom. L. K. 837, 52 I. A. 231, 52 Cal, 
482, 

® Narayan v. Venkatacharyc, (1904) 
28 Bom. 408, 0 Bom. L. R. 434; 
Krishanji v, Eajmal, (1899) 24 Bom. 
300, 2 Bom. B. K. 25. 

* Jagabandhu Saha. v. Radha Kri-^ 
shna Pal, (1909) 36 Cal. 920; Abdul 
Aziz V. Kanthu Mallik, (1910) 38 Cal, 
512 ; Bhanu Paihak v. Sona Koeri, 
(1936) 15 Pat, 589, S.B. ; Ma Mo JS 
V. Ma Run Hlamg, [1941] Ran. 309. 


^ Shridhar V, BaJbaji, (1914) 10 

Bom. L. B. 586, 38 Bom. 709; Ahmed 
Bhauddin v. (1929) 31 Bom. B. 

R, 778, 53 Bom. 676. 

® Barrow^s case, (1880) 14 Ch. B. 
432, 441 ; Madras Hindu Mutual Be- 
nefit Permanent Fund v, Ragava Chetii, 
(1895) 19 Mad. 200. 

’ Blanianaihan v. Ranganathan, 
(1917) 40 Mad. 1134. 

^ Jones Brothers (Holloway) Ld* v, 
Woodhouse, [1923] 2 K. B. 117. 

® JakhomuU Mehera v. Saroda Pro- 
sad Bey, (1908) 7 C. B. J. 604 ; Bhanpat 
Rai V, Guranditta Mai, (1921) 2 Bah, 258. 
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li&e any other statement, is always evidence against the persons who make it. 
But it is no more e\ndenee as against third persons than any other statement would 

foe.^ 

Estoppel hy electioii.-^Wbe re a man has an op tion to choose one or other' of ■ 
two ji^nsistent^ things, when onceTlelias it camotTbe'rSracted, 

:it is 'finaland ’can1iol**B^""^^ a person having two inconsistent alter- 

na^ve' remedies' cho^ to enforce one and thereby induces another to alter his 
position, an estoppel may arise on the principle that no man can approbate and 
reprobate at the same time. If a person chooses to accept a legacy under a will, 
he will be estopped from setting up a title contrary to its provisions.® 

A party cannot say a t one time, that JUhe transaction J^s valid and thereby 
obtain some advantage t? 'which he could only be entitled on the footing that it 
is valid, and at another say it is void for the purpose of securing some further 
..■.advantage.^:."'',* " ' '■ 

Estoppel by taking up a particular position, — If the parties have taken 
up a particular position before the Court at one stage of the litigation it is not open 
to them to approbate and reprobate and to resile from that position.® 

Estoppel by attestation. — The Privy Council has held that attestation of 
a deed does not by i tself estop the p erson attesting from de nying t hat he knew of 
its contents or t hat h^ con sente d to the transac timAriiiialL^ and that know- 

i^idge^pf the contents of a deed is not to be inferred from the mer e fact of att estat ion.® 
If A, with the kiioi^edge thalf the recftal inT^ sale^de^ the land, thereby con* 
veyed, belongs to B, and is in his (B’s) enjoyment as owner, attests the sale-deed 
executed by B in favour of the plaintiff he is estopped from setting up thereafter 
Ms title to the land, even though he (A) might be the certified purchaser of the same 
in a previous Court auction."^ A person, who to his kno wledge is en titled to one-half 
sh are in a shop and allows his co-sharer to m o^Siai<rtSeIw1ip!e"s!mpT^^ 
mortgage deed as a witness and id entifying the mortgagor and inortgagee^at the I 
time mregStration, is estopped from bringing a subsequent suit against the mort- 1 
gagee, claiming a declaration of his right to one-half share in the mortgaged property^® M 
Constructive estoppel. — ^There is no such thing known to the law as eon- 1 
stractive estoppel.® ^ 

Estoppel by crediting cheoue.— Cr edit given in a pass-book binds the 
banker, if on the fait h of such credit the customer has altered ISs^^ p by 

drawing on the credit, etc., for by entering the sums to the cu stomer's credi t, they 
leaia ilhM lo^suppo^ thatlEh ey have rec eived them^^ E When, however, 

there has been no such alteration, the banker is allo'^3"”to show'' that the entries 
were made by mistake; for the pass-book is only prima facie evidence against him.^® 

Brajeshware Peshkar v, Budhan- ® Pandumng Knshnaji v. MaTkan^ 
uddi, (1880) 6 Cal. 268; Tehilram deya TuJcaram^ (1921) 49 Cal. 364, 24 
{^irdharidas v. Kashibai, (1908) 10 Bom. Bom. E. R. 55T, 49 1. A. 16. 

E. R. 403, 33 Bom. 53. ’ Kandasami v. Nagalinga, (1912) 

® Sca7'f V. Jardine, (1882) 7 App. 36 Mad. 564. 

Cas. 345, 860. ® Short Lai v. Damodar JOas, (1937) 

® Prohodh Lai Kimdu v. Harish 18 Eah. 783. 

(1904) 9 C. W. N. 309. ® Parsotam Gir v. Narbada Gir, 

^ Ambu Nair v. Kelu Naif, (1933) (1899) 26 I- A. 175, 1 Bom. E. R, 700, 

35 Bom. E. R. 807, 60 I. A. 266, 56 21 All. 505. 

Mad. 737. Mowji -v, Natio-ml Bank of IndiUy 

® Vdraj Baj Singh v. Bani Bahai (1900) 2 Bom. E. R. 1041, 25 Bom. 499. 
Singh, [1946] All. 549. 
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Estoppel by consent decree. — ^An estoppel by consent decree can arise only 
when the question raised in the subsequent suit was present to the minds of the parties 
, and was actually dealt with by the consent decree. In. prder to efiect an estop pel 
I ^ It is als o necessary that it should appear on record that the question haS'Been put in 

i issue.^.' „ , ■ . , , 

Estoppel against estoppeL — ^The maxim is ‘estoppel against an estoppel sel- 
leth the matter at large.’ In a c ase of one estoppel against another, the parties 
are set free and thfe Court has tpLiii wBStJ^ are. — 

Estoppel gives no Jurisdiction. — An^stoppel against a party cannot give 
the Court jurisdiction where it has none.® 

Family arrangement. — The family arrangement is a transaction betweeen 
members of the same family which is for the benefit of the family generally, as, 
for example, one which tends to the preservation of the family property, to the 
peace or security of the family and the avoiding of family disputes and litigation, 
or to the saving of the honour of the family.® Par ties agreeing to th^ arrang ement 
an d acting upon it are estoppe d from q uestioning *its va lidity or legality. 

Feeding the estoppeL — ^The equita ble principle of feeding the estoppel has 
been recognised to s ome extent in s. 43 of the T ransfer 1 882, whic h 

says that where a person fr audulent ly or err oneously represents that he Is autho rised 
to tmhi^eF"^tain immovea ble property and p rofesses to t ransfer such property 
for cbnsid^atlbn, su ch tr a nsfer s ha ll, at the o ption of the jfcransfe^e, operate on 
■ anymterest which thejransfero^^ may acquire in such proper ty at any tim e during 

I wh ich contract of transfer subsist* But the right of transferees in good faith 

for consideration without notice of the existence of the said option shall not be 
impaired. In such, cases the subsequent interest enuring to the benefit of the 
transferor is said to feed the estoppel which is subsisting in the transferee so as to 
\ preclude the transferor from contending that the transferee has no right to Ms 
A subsequently acquired property. ^ This principle applies in the case of sale, mortgage, 

I lease, or any such grant.® 

GASES. — Submission to Court — In 1906 the Government of Bombay 
compulsorily acquired certain land belonging to the defendant, and as a result of 
proceedings under the Land Acquisition Act paid to the defendant in 1912 the 
amount of compensation awarded by the High Court. In 1924, Government, 
I discovering that the land was of their ownership, sued to recover the money from 
; I the defendant, as money paid to him under a mistake. It was held that they were 
I estopped in view of the position taken up by them in the land acquisition proceedings 
land the consequent alteration in the position of the defendant.® 

Mortgagee concealing his lien. — ^A mortgagee who caused the mortgaged 
property to be sold in execution of a decree other than a decree obtained upon Ms 
mortgage, without notifying to intending purchasers the existence of Ms mortgage 

1 Gokul Prasad Vs Saran Das Mahant, ® DeoUe Chand v. Nirban Simh^ 

(1946) 22 Luck. 270. (1879) 5 Cal. 253 ; Vithabai v. MalMr, 

® Saiyid Mohd* Mohmn v- Saiyid (1937) 40 Bom. L. B. 147, [1938] 
Ainul Mmain^ (1946) 22 Luck. 283. Bom. 155. 

® Halsbury’s Law’^s of England, 2nd ® Secretary of State v. Tatyasaheb 

Edn., Voi. XV, p. 2. Bolkar, (1931) 34 Bom. L. R. 791, 56 

® Krishna Chandra Ghosh v. Bank Bom. 501 ; Govind Vaman v, Sakkaram 
Lai Khan, (1916) 21 C, W. N. 218. Bamchandra, (1878) 3 Bom. 42. 
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lien, was held to be estopped for ever from setting up that lien against the title of 
a bona Me purchaser.^ 

Representation that lease is permanent. — ^Where a lessor, being either 
ignorant of his rights or uncertain of their extent, byhis own act or representation 
created or induced in the mind of his tenants a mistaken belief that he had a per- 
manent interest in the land and might build thereon, and the tenant, relying upon 
the act or representation so made, treated his interest as permanent and incurred 
expense in building which he would not otherwise have done, it was held that the 
lessor was estopped from denying the truth of that which it represented.^ In 
1894 the appellant agreed in wTiting to give the respondent a lease of a plot of land 
^‘for the purpose of erecting buildings . . . from year to year at an annual rental 
of Rs. 180,’* and the respondents took possession. In 1903 the respondents wished 
to build a pucca house upon the land, and in answer to inquiries the appellant wrote 
a letter stating that the lease was a permanent lease though the rent was liable to 
enhancement. Acting upon that letter the respondent built a house; the appellant 
knew of the building and received a bonus in respect of it. In 1916, the appellant 
sued to eject the respondent from the land. It was held that, whether or not the 
letting was a permanent one upon the construction of the agreement, the statement 
in the letter that it was so was a representation of fact, not an expression of opinion 
and that the appellant was estopped from denying that the letting was of that 
character though subject to enhancement of rent.® ^ 

Agreement to abide by decision of commissioner. — In a suit for possession 
of land, the plaintiffs and defendants, while the case was in the trial Court, appMM 
that a pleader might be appointed as Commissioner to ascertain who held the land 
on either side of the passage in dispute and agreed that, if the plaintiffs were found 
in possession of such land, they should get a decree ; while, if defendant No. 1 was 
found in possession, the suit should be dismissed. Accordingly, a Commissioner 
was appointed, and the plaintiffs’ suit was decreed in accordance with the Commis- 
sioner’s report. It was held that the agreement between the parties to abide by 
the decision of the Commissioner on the fact of possession was a valid agreement, 
and that, when that agreement was given effect to and carried out, it would be 
inequitable to allow the defendants to resile from it, as they were estopped in 
equity from so doing.* 

Trustee mortgaging trust property as his own caxmot dispute sale by 
mortgagee. — A trustee, alleging that the trust property, consisting of land was 
his own property, mortgaged it. The mortgagee took the mortgage in good faith, 
for valuable consideration, and without notice of the trust. The mortgagee obtained 
a decree against the trustee for the sale of the land, and the land was sold in execution 
of that decree. The trustee subsequently brought a suit to recover the land from 
the purchaser on the ground that it was trust property and that he had no power 
to transfer it. To this none of the beneficiaries under the trust were parties. It 
was held that the plaintiff was estopped by his conduct from recovering possession 
of the land.® 

1 Muhammad Hamid-ud-din v. 

SMb Sahai, (1899) 21 All. 309 ; Agar- 
chand Gumanchand v. EaJdima Man- 
mant, (1888) 12 Bom. 678 ; R. M, P. 

A* L* Chettiar Firm v. Ko Maung 
Gale, (1935) 13 Ran. 346. 

® Forbes v. nalli, (1925) 27 Bom. 
li, H. 860, 52 I. A. 178, 4 Pat. 707 ; 


Bansi Singh v. Chakradhar JPrashad, 
(1938) 17 Pat. 358. 

® Forbes v. Balli, sup. 

* Bahit Das Chakravarti v. NcMn 
Chunder Pal, (1901) 29 Cal. 306. 

® Gulzar AH v, Fida Ali, (1883) 6 
All. 24. 
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Profession of Muhammadanism.— In a suit for divorce from a Muhammadan 
husband, brought by a Burmese woman professing the Buddhist faith, but at the 
time of her marriage, simulating conversion to Islam, and married with Muham- 
madan ceremonies, it was held that the Muhammadan law should fonn the rule 
of decision.^ 

Adoption. — In a suit to set aside an adoption brought by the adoptive mother 
against her adopted son it was found that the plaintiff had represented that she 
had authority to adopt, and this representation was acted on by the defendant ; 
that the ceremony of adoption was carried out on the faith of this representatio r 
that the marriage of the defendant was likewise on the strength of it celebrated, 
and the defendant performed the sradka ceremony of his adoptive father. It was 
further found that the defendant had been obliged to defend a suit brought against 
him by an alleged reversioner to the estate of his adoptive father, and that for 
this purpose he had incurred heavy liabilities. It was held t hat the plai ntiff was‘* 
estopped from maintain ing a suit for a declaration that the adoption was without 
authQrigr Sd void.® ~"A*childless Hindu widow agreeff wfQT^hTpCTCTTrTather 
to adopt the“plaintiff, stating that her husband had given her authority to adopt*. 
Subsequently she adopted the plaintiff and had his thread-ceremony performed 
in the adoptive family next day, and admim'stered her husband’s property as the 
minor’s guardian for about eighteen months, when she repudiated the adoption 
and refused to maintain the plaintiff. It was hel d that 

on the-ground 4hat~the . widow had. n^^ under authority from heri 

husbaMi was adoption by the fact of her having* 

treated it as effective for the period of eighteen months. In order that an est oppe l 
bv conduct may raise the inva lid adoption to the level of yWKd^dopt lS^ 
must hav e been a co urse of cSCcFTong'coSS^^ the part of the adopting 
family, and the .si tuaBbn oT"IKe"alQp tee^urThTs ^ must Have become 

so altoed t hat it would be impossible to restore "him to ItT^ ‘ 

116. No te nant of inxmoveable property,^ or person claiming- 
tHrough siich tenant, s£ all^ during the continuaime 
Estoppel of tenant ; of Jhe ^tcnajicy^^-Jbe permitted, to” that the 

person in lancllord of such tenant had, at the beginning of the 

tenancy,® a title to such immoveabl e property ; and 
no person who came upon any immoveable property By the license of 
the person in possession^ thereof shall be permitted to deny that such 
person had a title to such possession at the time when such licence was 
given. 

COMMENT. — ^The section deals with estoppel of (1) a tenant, and (2) a 
licensee of the person in possession. It is not exhaustive as containing all kinds^ 
of estoppel which may arise between landlord and tenant. It postulates that there 
is a tenancy still continuing^ and that it had its beginning at a given date from a 
given landlord, and provides that neither a tenant nor any one claiming through a 

^ Kumal Sheriff v. Mi Shwe Ywet^ ® Parmtibaymnma v. HamakHskna 
(1875) S. J. L. B. 49. Bau, (1894) 18 Mad. 145. See Sirdami 

® Dharam Kunwar v. Balwant Bharam Kour v. BantBiit Singh^ (1882) 
Singh, (1908) 80 AIL 549. See Mu- P, K. No. 169 of 1882 (Civil). 
hammad Niaz-ud-din Khan v. Muham- * Sheikh BasMd v. Btmain Baksh^. 
mad Umar Khan, (1906) P. R. No, 1 [1943] Nag, 340. 

of 1907 (Civil). 
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tenant shall be heard to deny that the parfcicnkr la ndlord had at that date a title 
to the ptopSty, and there is no exception even for the case where the lease itself 
'dlsclds prtfar^]Scrdrffl irTn"tKg~tMiiiary"'case"br'^^ 

demise the section applies, against the lessee, any assignee of the term and a 
sub-lessee or licensee.^ The estoppel under this section is wide enough to cover the 
case of a grantee who occupies and enjoys under a grant disputing the grantor’s 
title. Even a mere attornment creates an estoppel against the tenant but that 
estoppel is not the same as is given statutory effect by this section. There are other 
kinds of estoppel between tenant and landlord which fall outside the scope of the 
section. Such ah estoppel does not prevent the tenant from showing that he 
attorned in ignorance of the fact that the landlord has no title. The test for the 
purposes of this section is whether the attornment creates a new tenancy. ^ The 
rule of estoppel embodied in this section is not applicable to the case of a tenant 
who purchases subsequently the share of a co-sharer in the leased property and files 
a suit for partition on the basis of such purchase. The doctrine of estoppel which 


operates between landlord and tenant has no application to the same parties even 
while the tenancy exists, where the question of title arises between them, not in 
the relation of landlord and tenant, but of vendor and purchaser.® 

The estoppel of a tenant is founded upon contract between the tenant and 
his landlord. It is one of the most noticeable instances of estoppel by contract. 
The estoppel disappears if the landlord’s title is extinguished subsequent to the 
inception of the tenancy, or if there is eviction by title paramoxmt.'* 

Where a man having no title obtains possession of land under a demise by 
a man in possession, who assumes to give him a title as tenant, he cannot deny 
his landlord’s title ; as, for instance, if he takes for twenty-one years and he finds 
the landlord has only five years’ title, he cannot alter the five years set up against 
the landlord the jus tertii, though, of course, the real owner can always recover 
against him. That is a perfectly intelligible doctrine. He took possession under 
a contract to pay the rent as long as he held possession under the landlord, and 
to give it up at the end of the term to the landlord, and having taken it in that way 
he is not allowed to say that the man whose title he admits, and under whose title 
he took possession, has not a title.® This is estoppel by contract. The estoppel 
arises, not by reason of some fact agreed or assumed to be true, but as the legal 
effect of carrying the contract into execution, of the tenant taking possession of 
the property from the hand of the lessor.® 

There is no distinction between the relation of a tenant and that of a licensee in 
whose case the law itself implies a tenancy and to whom the same principles apply. ’ 
Whether tenant should be in possession of property to estop him from 
denying his landlord’s title. — The Privy Gormcil has laid down that a tenant 
is estopped from denying his landlord’s title whether he was or was not already 

^ Krishna Frosad Lai Singha Deo ® Per Jessel, M. H,, in In re Stringers 

V. Baraboni Coal Concern^ (3937) 04 Mstate^ Shaw v. Jones-Lord, (1877) 
I, A. 311, 39 Bom. L. R. 1034, [1938] 6 Ch. D. 1, 9; Vertannes v. Eobinson, 

1 Cal. 1 ; Ata Muhammad v. Shankar (1927) 29 Bom. L. R. 1017, 54 I. A. 276, 
DaSf (1925) 6 Lab. 319 ; Yusuf v. 5 Ran. 427 ; Musammat Bilas Kunwar 
JycHshjchandra Barter jii (1931) 59 CaL 15. y. Desraj Eanjit Singh, (1915) 17 Bom. 

a Nadjarian v. 7'rist, (1944) 47 L. R. 1006, 42 I. A. 202, 37 Ail. 557. 
Bom, L, R. 209. ® Bamandas Bhattacharjee v. Nil^ 

® Muhammad Hussain v. Abdul jSaAw, (3 916) 44 Cal. 771, 777. 

Haffoor, [1946] Mad. 44. ’ Doe dem. Johnson v. Baytup, 

* Krishna Frasad Singh v. Adya-^ (1835) 3 Ad. & El. 18S. 
ath Gkatak, (1943) 22 Pat. 513. 
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t in possession of the property at the time when he took his lease.i The Bombay, 2 
the Madras,® and the Allahabad^ High Courts have held similarly. The decisions 
of the Calcutta High Court are not imanimous on the point.® A tenant who wishes 
to dispute his iandlord’s title must not only see that the tenancy has come to an 
end, but that the possession wliich was in him as a tenant has been surrendered. 
A tenant who holds over and remains in possession cafinot be allowed to use that 
possession as a lever to support a case in which he denies the landlord’s title.® The. 
es toppel operates in the case of a ten ant who remains in possession even a fter the 
termmatiQrT^ notice to ouit .^ 

1. Tmmoveabie proper '“y*. — ^A several tisliery is considered immoveable 
property for the purposes of this secticn.® 

I 2. ‘During the continuance of the tenancj^ — A tenant is only precluded, 
f during the continuance of the tenancy, from denying that the landlord had ‘at 
the beginning of the tenancy’ a title to the property, the subject of the tenancy, 
and not to any other point of time. The section is no bar to a tenant showing 
that his landlord iiad no title at a date previous to the commencement of the tenancy. 
The words of the section leave it onen to the tenant to show that his landlor d’s title 
* has siibsequenlly^expr^ If the term of lease has expired when a suit is brought, 
the the title of the landlord. Though the tenancy may be 

continuing, it is quite open to the tenant to plead and show that his liability to 
pay the rent has wholly or partially or for a time ceased: such a plea is really 
one of confession and avoidance (not denial), and has been held available to the 
I tenant.^® 

3. ‘At the beginning of the tenancy’. — ^This s ^tion only provid es, that, a 
tenant eanno(: bft p ermitted to deny that the landl ord at the beginning of the tena ncy 
had a title to the property . The ^section d oes not disentitle a tenant to dispute 
the derivative title of on e who claims."sin%n [;E e beg^ tena ncy, to have 

becom ErSatit]^ to the revers ion. In that sense the principle only applies to the 
title of the landlord who “let the tenant in” as distinct from any other person 
claiming to be reversioner. Th e tenancy under this section does not begin afresh 


1 Krishna Prasad L<J Singka Deo 
V. Baraboni Coal Concern^ 64 I. 

A. an, 39 Bom. L. R. 1034, [1938] 1 
Cal. 1 ; Musammat Bilas Kunwar v. 
Desraj Eanjit Singh, (1915) 17 Bon*. L. 
R. 3006, 42 I. A. 202, 37 All. 557, 567 ; 
Veriannes v. Bobinson, (1927) 29 Bom, 
L.R, 1017, 54 I. A. 276, 5 Ran. 427. 

® Vcmdeo Daji v. Bahaji Eanu, 
<1871) 8 B. H. C. (A. C. J.) 175*; Shankar 
V. Jagannath, (1928) 30 Bom. L. R. 741. 

® Venkata Chetty v. Aiyanna Go- 
tindan, (1916) 40 Mad. 561, f.b, 

* Canpat Rai v, Multan, (1916) 
88 All. 226, 228. 

* Lai Mahomed v. Kallanus, (1885) 
11 Cal. 539, dissented from in Nagin- 
das Sankalchand v. Bapalal PurshoUam, 
(1930) 54 Bom. 487, 32 Bom. L. R. 692 ; 
Ketu Das v. Surendra Nath Singha, 
<1903) 7 C. W. N. 596. 

® Ekoba V. Dayaram, (1919) 22 


Bom. L. R. 82 ; Patel Kilabhai Lallu- 
bhai V. Hargovan Mansukh, (1894) 19 
Bom. 133. 

’ Mujibar Rahman v. Isuh Surato, 
(1928) 56 Cal. 15. 

® Lakshman v. Ramji, (1920) 23 
Bom. L. R. 939. 

® Bala V. Abai, (1909) 11 Bom. L. 
R. imz I Demdas v. Shamal, (3 919) 
22 Bon». L. R. 149 ; Ala Muhammad 
V. Shankar Das, (1925) 6 Lah. 319; 
Deena Bandhu Gan v. Makim Sardar, 
(1935) 63 Cal. 763 ; Krishna Prosad 
Lai Singha Deo v. Baraboni Coal Con- 
cern, supra. 

Jogendra Lai Sarkar v. Mohesh 
Chandra Sadhu, (1928) 55 Cal. 1013, 
Shantabhai v. Narayan Rao, [1948] Nag. 

Krishna Prosad Lai Singh Deo 
V. Baraboni Coal Concern, supra. 
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every time the interest of the tenant upon a new individual 

: Ly sfeo^ssion''o r assignmen t.^ ■ , , 

47"” *Ko person^ came upon any immoveable property by the license 
of the person in possession*. — ^Where it is proved that the occupation by a 
person of jmjnoveable property is by permission of another, the occupier is estopped 
ftom denying the other’s title.s “There is no distinction between the case of a 
tenant and that of a common licensee. The licensee, by asking permission, admits 
that there is a title in the landlord. The law would imply a tenancy under such 
circumstances.” 3 Where defendant No. 1 came into possession of certain coal 
Hiining lands as a licensee of the plaintiff, and subsequently defendant No. 2, as the 
assignee of, and claiming through, defendant No. 1, entered into possession thereof, 
it was held that the possession of the lands by both the defendants must be attributed 
to the possession given to defendant No. 1 by the plaintiff and they were both barred 
by this section from questioning the plaintiff ’s title to those lands until they had 
surrendered possession thereof again to him.-^ 

Mortgagor and mortgagee. — ^As between a mortgagor and bis mortgagee 
neither can deny the title of the other for the purposes of the mortgage. A mort- 
gagor cannot derogate from his grant so as to defeat his mortgagee’s title, nor 
can the mortgagee deny the title of his mortgagor to mortgage the property.^ The 
rule of estoppel between the mortgagor and the mortgagee cannot be invoked in a 
case where the suit is not based on the mortgage, but is one in repudiation of the 
mortgage.® Where the object of a mortgage is to defraud a third person and the 
mortgagee is cognisant of and indeed a party to that intended fraud, the mortgagor 
is not estopped from pleading and proving against his mortgagee seeking to enforce 
the mortgage that it was a sham transaction, a device to defeat a possible attachment 
of the properties by a creditor.^ A mortgager of immoveable property is not estopped 
from pleading, or taking advantage of, the invalidity of his mortgage deed on the 
ground that, by the inclusion of a fictitious property in the document and getting 
it registered in an office where otherwise it could not have been registered, a fraud 
on the registration law was committed in which he participated.® 

Benami title. — ^The Madras High Court has held that where a leaseis-executed 
by a tenant ^r. f vmir nf a. the real owner and 

as the landlord whqsfi tit le the tenant is estO PP^iLfrcm denying under this section. 
In riiSr^^such for rent, the tenant can deny his right tc sue on the 

ground that he is not the person entitled. 

he can show a legal right to su e under the genera liaw.® The Calcutta High Court 
ig ofthe opinion that a tenant estopped from raising the question that his lessor 
is a benamidrxT of some one to whom he has paid rent.i® 

^ Krisna Prosad Lai Singh Deo v. 

Daraboni Coal Concern^ (1937) 64 I. A. 

311, 89 Bom. L. R. 1035, [1938] 1 Cal 1. 

3 See Mah ffli v. Maung San Dun, 

( 1892)P. 

s Per Coleridge, J., in Doe deni. 

Johnson v. Bayiup, (1835) 3 Ad. & 

El. 188, 192. 

* Currimbhoy & Co. v. Creet, (1932) 

35 Bom. L. K. 223, 60 I. A. 297, 60 
Cal. 980. 

6 mUaya v. Narayanappa, (1911) 

13 Bom. L. R. 1200, 36 Bom, 185. 


® Musammai Bajna v. Musaheb Alt, 
(1937) 13 Luck. 178. 

’ Arunachalam v. Eengaswami, 
(1935) 59 Mad. 289. 

8 Ttamanandan Prasad Narayan 
Singh v. Chandradip Narain Singh, 
(1940) 19 Pat. 578. 

® Kuppu Konan v. Thirugnana Sa- 
mmandam Fillai, (1908) 31 Mad. 461 ; 
Bogar V. Karam Singh, (1906) P. R. 
No. 141 of 1906 (Civil). 

Deena Bandu Gan v. Makim 
Sardar, (1935) 63 CaL 763. 
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The defendant entered into possession of plaintiff’s property by executing a 
registered agreement, but no lease was executed. In a suit by the plaintiff to 
recover rent, the defendants pleaded that without a lease there was no contract 
of tenancy and that the plaintiff was not entitled to recover the rent. It was held 
that in view of the fact that the defendants entered into and continued in occupation 
of the land with the plaintiff’s consent, they could not be heard to say that they 
were not liable for rent for use and occupation.^ 

117. No acc eptor of a bill of exchange shall be pe rmitted to deny 
that the drawer had authority to dr aw such bill or to 
Estoppel of acceptor endorse it | noT shLalT'iiiy bailee or licensee ^l)e pSr- 
ihitted t'o deny tEat Ms bailor or licensor had, at the 
time when the bailment or license commenced, 
authority to make such bailment or grant such license. 

Explanation (Jf),~-The acceptor of a bill of ephange may deny that 
the bill was really drawn by the person by whom it purports to have been 
drawn. 


Explanation (2).— If a bailee delivers the goods bailed to a person 
other than the bailor, he may prove that such person had a right to them 
as against the bailor. 


COMMENT.- — This section deals with further instances of estoppel by 
agreement. Sections 116 and 117 are however not exhaustive of the doctrine of 
estoppel by agreement,® Agents, for instance, are not ordinarily permitted to set 
up the adverse title of a third person to defeat the rights of their principals. 

Unde r this ■sectj loi ^ an acceptor of a cannot d eny tj^t the 

dra wer had au thority to draw su ch bill or to endorse i t. Bu t he may deny that 
the bill was reall y drawn by the person by whom it purports to have 
•(expfi. I j; A Daiiee or licensee cannot deny that^^ M bailor or licensor had, at the 
commencement of the bailment or license, authority to make the bailment or grant 
the license. But a bailee, if he delivers the goods bailed to a third person, may 
prove that such person had a right to them as against the bailor (expIn. 2). 


Bill of exchange. — ^Estoppels in the case of negotiable instruments are 
instances of estoppel by agreement or contract. See ss. 41 and 42 of the Negotiable 
Instruments Act. 


‘‘The acceptance of a bill of exchange is also deemed a conclusive admission, 
m against the acceptor, of the existence of the drawer and the genuineness of his 
signature, and of his capacity to draw, and, if the bill be payable to the order of 
the drawer, of his capacity to indorse, and, if it be drawn by procuration, of the 
authority of the agent to draw in the name of the principal. It matters not in 
this respect whether the bill be drawn before or after the acceptance.”® 

Forged endorsement. — N ^ personjsan claim a title to a negotiable instru ment 
throug h a forged endorsem ent. S uch endorsement Is a nullity and must h e taken 
as if no such endorsement was on t he instrume nt.* 

^ Sheo Karan Singh v. Maharaja Chandra Chandra, (1906) 33 Cal. 915. 
Parbku Narain Sir^h, (1909) 31 All. s Taylor, 12th Edn., s. 851, p. 534. 

4 Banka Behari Sikdar v. Secretary 
a Buy Chand Ghosh v. Satveswar /or India, (1908) 36 Cal. 239. 
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English law. — ^This section is in accordance with English law, except as to 
the first explanation under which the acceptor may show that the signature of the 
drawer is a forgery, while in England he is not allowed to do so on the groimd that 
he is boimd to know his own correspondent’s signature. 

Bailee. — ^The bailee and the licensee are placed in the same position as the 
tenant in the preceding section. The bailee is protected by the bailor’s title so 
long as any better title is not advanced. A bailee entrusted with the care of goods 
is estopped from claiming that the bailor had no title at the time of bailment. He 
cannot set up the title of a third person. But the bailee has no better title than 
the bailor, and consequently if a person entitled as against the bailor claims the 
goods, the bailee has no defence against him. 

Licensee. — ^As between landlord and tenant so between licensor and licensee 
the former’s right cannot be questioned by the latter. A licensee cannot be per- 
mitted to deny that his licensor had at the time when the license commenced autho- 
rity to grant such license. The licensee of a trade-mark cannot put an end to the 
relation of a licensor and licensee by repudiating the contract, inasmuch as the 
concurrence of the other party is essential. In a suit for royalty, brought by the 
licensors of certain jute trade-marlcs against the licensees, the defence taken was 
that the plaintifis had no title to the marks in question, and that the license was 
void. It was held that by virtue of this section the licensees were estopped from 
questioning their licensor’s title, or the validity of the license.! .. 


CHAPTER IX. 

Of Witnesses. 

All persons shall be competent to testify^ unless the Court 
Too ma testify coiisidcrs that they are prevented frona understand- 

o may es i y. the questj,Qn.a pHt to them, or from giving rational 

answers to those questions^ by tender years, extreme old age, disease, 
whether of body or mind, or any other cause of the same kind. 

Explanation . — ^A lunatic is not incompetent to testify, unless he is 
prevented by his lunacy from understanding the questions put to him 
and giving rational answers to them. 

COMMENT. — Under this section all persons are competent to testify, unless 
they are, in the opinion of the Court, (a) unable to understand the questions put 
to them, or (h) to give rational answers to those questions, owing to {%) tender years, 
{ii) extreme old age, (m) disease of mind or body, or any other such cause. 
Even a lunatic, if he is capable of understanding the questions put to him and giving 
rational answers, is a competent witness. 

Scope. — ^This section does no more than enunciate the English rule with regard 
to the competency of parties as witnesses without in any way making admissible 
all the evidence, which might be given by them. In this connection the provisions 
of s. 112 must not be overlooked. * 

1. ‘Competent to testify’. — ^The competency of a person to testify as a 
witness is a condition precedent to the administration to him of an oath or afiir- 

! Hannah v. Juggernath & Co., ® Sweenney v. Sweenney^ (1935) 
(1914) 42 Cal. 262. 62 Cal. 1080. 
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mation, and is a question distinct from that of his credibility when he has been 
sworn or has affirmed. In determim^^he^,gues|^^ of competency, the Court, 
under this secHon. has not tcTSi tolSQVquirlesas t.0..the. witnesseS^^!^ 
ora^tq^rSpwledge of the consequences of falsehood in this world or^the next 
: It has to ascertain,' in the^liSst' way If frdffi the' extent of 'tiislnlejOec^ual . 

capacity and understanding, he is able to give a rational and intelligent account 
of what he has seen or heard or done on a particular occasion. If a person of tender 
, years or of very^adyaneeg age,can^sa^sfy,tteiQ'M^ his wmpeten^ as a 

Wtthess*is estabiishedl^. If a, .b^y , sm allnfi^s 
questions and giye^ rational^^ examm 

With respect to children^ no precise age is fixed by law within which they are 
absolutely excluded from giving evidence on the presumption that they have not 
sufficient understanding. Neither can any precise rule be laid down respecting the 
degree of intelligence and knowledge which will render a child a competent witness. 
In all questions of this kindjmuch must jlepend upon the good sense and discretion 
of the Judge. In practice, it is not unusual to receive tbe testimony of children of 
eight or nine years of age when they appear to possess sufficient understanding.® 
The Privy Council has held that, a Court, can receive, evidence of does 

not^^uhden^nd the nature of aa oath but is otherwise .competent to, 
imd^rstanding the questions put and being able to give rational answers. A girl 
not more than ten years old was tendered by the Cro^ as 'the only eye-witness 
at the trial of the accused for murder. The trial Judge found that she was competent 
to testify as she appeared to be intelligent for her age and gave her answers frankly 
and without hesitation but she was not able to understand the nature of an oath. 

It was held that such unsworn evidence was admissible in the circumstances of the 

case.* ■ ■ ■ 

The Court is not hound, before taking the deposition of a child witness, to I 
ascertain by a preliminary examination whether the child has capacity to under- 1 
stand the questions put to it and to give rational answers to them, hut the I 
competency of such a witness may be tested during the course of its examinatima.® f 
The section vests in the Court the discretion to decide whether an infant is 
or is not disqualified to be a witness by reason of understanding or lack of under- 
standing. The^ proposition that the competency , of the witness should be tested 
before his exammaf ion ' is cdmmenc^ is not quite ]ustifiM by the prowsions of 
this section.® 'According to the Bombay and tlie'^Rarigoon High Cauits- when a 
witness is of tender years the Court should satisfy itself that the witness is com- 
petent to testify."? The object of putting questions to a child witness is that the 
time of the Court should not foe wasted if it is found, as the result of a preliminary 
inquiry, that the child is neither intelligent nor can he give evidence which may 
be acceptable.® But there is no legal obligation to ask preiiminary questions.® 

41 Cal. 406. 

® Krishna Kahar v. Emperor^ 
[1939] 2 Cal. 569. 

’ Emperor v. Hari, (1918) 20 Bom, 
li. R. 365 ; Ah Phut v. The King. 
[1940] Ran. 104. 

® Karu Singh v. Emperor. (1941) 
20 Pat. 893. 

® Lakkan Singh v. King-Emperor. 
(1941) 20 Pat. 898. 


1 Queen-Empress v. Lai Sahai, 
(1888) 11 AIL 183. 

* Queen-Empress v- Earn Semak, 
(1900) 23 All. 90. 

s Taylor, 12th Edn., s. 1377, p. 869. 

* Mohamed Sugal v. The King, 
(1945) 48 Bom. L. R. 138, p.c., approving 
Queen v. Sewa Bhogta, (1874) 14 Beng. 
3 j. R. 294, F.B., and disapproving Queen- 
Empress V. Mani, (1888) 10 AIL 207. 

® Nafar Sheikh v. Emperor, (1918) 
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A Court caa pceive evidence of a ^epon who does not understand the nature 
of an oath 'hut is otherwise competent to testify, as understanding the questions 
put pid aWe tp j^ve^ ’rational ^weys.* 

girl not 'more than ten years old was tendered by the crown as the only eye* 
witness at the trial of the accused for murder. The trial Judge found that she was 
competent to testify as she appeared to be intelligent for her age and gave her ans* 
wers frankly and without hesitation. He however found that she was not able to 
understand the nature of an oath. He admitted the unsworn evidence of the girl 
and sentenced the accused to death. On f he question of the admissibility of such 
evidence it was hpld that such unsworn evidence was admissible in the circumstances 

There was a conflict of opinion on the question whether the omission to ad- 


^ minister an oath or affirmation under the Oaths Act to a witness of tender years 
I rendered his evidence inadmissible. The amended s. 5 of the Indian Oaths Act^ 
I proy^^i?^ that where the wit ness is a cMd'unffer Iwely^’ veare ^ and the fiourt 

I or person having authority^to^^Snme^SuSTwffiss^^^ >pinion, that, ■ though -he 
; understands the duty of speaking the truth, he does not understand the nature of 

1 * an oath or affirmation, the provisions relating to oath or affirmation shall not apply 
to such witness, and the absence of an oath or affirmation shall not render inadmis- 
sible any evidence given by such witness nor affect the obligation of the witness to 
state the truth. 


Explanation. — ^The explanation applies to the case of a monomaniac or person 
afflicted with partial insanity. Such a person will be an admissible witness if the 
Judge finds him upon investigation capable of understanding the subject in respect 
of which he Is required to testify.® An insane or an idiot h npt ^ competent witness 
if he is incapacitate to unable to understand the subject 

in referen<^*to"which he is called as a witness. 

When accused competent witness. — ^An accused person is competent to 
testify within this section, but he is incompetent to be a witness, for an oath cannot 
be administered to him, and without it no witness can be la'wfully examined, or 
give evidence, by or before a Court.* Where there are two accused a Magistrate 
cannot convert one of them into a witness against the other except when a pardon 
has been lawfully granted.® Where two persons are jointly charged and tried and 
are convicted, and a new trial is afterwards ordered of one of such persons, the other 
person can upon such trial be lawfully examined as a witness.® 'W’'here there are 
several accused persons, one of whom is a European British subject and claims to 
be tried by a special jury, the other accused who are to be tried separately can be 
competent witnesses in the trial before the special jury.^ 

CASE. — ^During the course of a police investigation into a case of house- 
breaking and theft, several persons were arrested, one of whom made certain dis- 

^ Mohamed Sugal v. The King, Emperor of India, (1902) P. R. No, 32 
<1945) 48 Bom. L. H, 188, f.c. of 1902 (Cr.) ; Alladad v. The King- 

2 Act X of 18T8, s. 5, as amended Emperor of India, (1906) P. R. No. 9 
by Act XXXIX of 1939. of 1906 (Cr.). 

® Miirs case, (1851) 2 Ben. C. C. ® Muhammad Ali The Crown, 
254 ; SpUtk v. Walton, (1871) L. R, (1878) P. R. No. 28 of 1878 (Cr.) ; 
11 Eq. 420. King-Emperor of Itidia v. Sobha Earn, 

* King-Emperor v. Nga Po Mm, (1904)P. R.No. 8of 1904(Cr,). 

<1932) 10 Ran. 511, f.b. ’ Empress v. Durant, (1898) 23 

® • Keg. V. Bmmanta, (1877) 1 Bom. 213. 

Bom. 610. See Nabi Bakhsh v. The 
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icIosHres to the police and pointed out several houses which had been broken into 
by his accomplices* Thereupon the police discharged him, and made him a witness . 
At the trial he gave evidence against his accomplices, who were all convicted. It 
was held that his evidence was admissible under this section though he had been 
illegally discharged by the police.^ 

. : 119* A witness who is unable to speak may give his evidence in any 
other manner in which he can make it intelligible, as 
Ihunb witnesses. by ,, Writing or by signs ; but such writing must be 

written and the signs made in open tJoiirt. Evidence so given shall be 
deemed to be oral evidence. 

COMMENT.—When a deaf-mute is a witness the_ Court will ascertain before 
he is examined that he possesses the requisite amount of intelligence, and that he 
understands the nature of an oath. A deaf 7 mute’s_evidence m be taken (a) 
by written questions to whieh he may r^ply in^wjjitj^.or (b) by means of signs. 

• Where the witness had taken a religious vow of silence, and the Magistrate 
took his evidence in writing in open Court when he could not get it in any other 
way without forcing the witness to break his religious vow, it was held that the 
witness should be deemed unable to speak within the meaning of this section and 
the course adopted by the Magistrate was correct.® 

/ 120. In all civil proceedings the parties to the suit, and the 
t I f husband or wife of any party to the suit, shall be 
and their wives or competent witncsscs. In Criminal proceedings 
wif(?*of^perS^^ndcr against any person, the husband or wife of such 
criminal trial. pcrson, respectively, shall be a competent witness. 

COMMENT. — Principle. — In civil proceedings parties to the suit ar^. com- 
petent witnesses. Husbands and wives are competent witnesses for or against 
each dthef in civil as well as criminal proceedings. 

English law. — In criminal cases a husband and wife are not competent wit- 
nesses for or against each other. A husband and wife are, however, competent 
to give evidence when an injury to person or property has been committed by the 
one against the other. 

121. No Judge or Magistrate shall, except upon the special order 
of some Court to which he is subordinate, be com- 
Magis- pePed to answer any questions as to his own conduct 
in Court as such Judge or Magistrate, or as to 
anything which came to his knowledge in Court as such Judge or 
Magistrate ; but he may be examined as to other matters which oc- 
curred in his presence whilst he was so acting. 

ILLUSTRATIONS. 

(a) A, on his trial before the Court of Session, says that a deposition was 
improperly taken by B, the Magistrate. B cannot be compelled to answer questions 
as to this, except upon the special order of a superior Court. 


® Queen-JSmpress 
(IS92) 16 Bom. 661. 


V. Mofza JPuna, ® Lahhan Singh v. Kirg-Emperor 
(1941) 20 Pat. 898. 
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(b) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
order of the superior Court. 

(c) A is accused before the Court of Session of attempting to murder a police- 
officer whilst on his trial before B, a Sessions Judge. B may be examined as to 
what occurred. 


COMMENT. — Principle. — Under this section a Judge or Magistrate shall 
not be compelled to answer questions as to (a) his conduct in Court as such Judge or 
Magistrate, or (b) anything which came to his knowledge in Court as such Judge or 
Magistrate, except upon the order of a Court to which be is subordinate. He may 
be examined as to other matters which occurred in his presence while he was so- 
acting. 

Sections 121-1S2 declare exceptions to the general rules that ajg^tness is b^ 
to tell the whole “tnith, and' to produce any document in his possession or power 
relevant to the matter in isaue.^ They deal with the privilege of certain class of 
witnesses. 

The privilege given by this section is the privilege of the witness, that is, of 
the Judge or Magistrate of whom the question is asked. If he waives such privilege, 
or does not object to answer such question, it does not lie in the mouth of any other 
person to assert the privilege.® The privilege of tlm Judge or tlie Magistrate extends 
onlgj^to his o wn c onduct in Court as*simE^^Jud|^""dr M^ or ^'Iq'^SSpIiing 

A distinction should be drawn between questions which a witness cannot be, 
compelled to. answer (ss. 121, 124 and 125) and those which he cannot be permitted 
to answer f ss, 123 and 126). The latter class of questions might properly be forbidden; 
but qirestions of the former class are in no way barred ; a witness has merely the 
right of refusing to answer such questions, without any hostile inference being drawn 
from his refusal. The most that a Court can do, in the case of a witness who is 
gnorant of his privilege, is to warn him that he need not answer. But if the witness 
elects to waive his privilege of refusing to answer, his answer is admissible in evidence.* 

Judge or Magistrate as witness.— '“A Judge, before whom the cause is tried, 
must conceal any fact within his own knowlSigeV unless he’ and, 
conse^entiy^ .il hehe. Judge, it seeqiP that he cannot depose as a witness, 

though if he be sitting with others, he may then be sworn and give evidence. In 
this last case, the proper course appears to be that the Judge, who has thus become 
a witness, should leave the bench, and take no further judicial part in the trial, 
because he can hardly be deemed capable of impartially deciding on the admissibility 
of his own testimony, or of weighing it against that of another,”* 

A person having to exercise judicial functions may give evidence in a case 
pending before him when such evidence can and must be submitted to the inde- 
pendent judgment of other persons exercising similar judicial functions sitting 
with him at the same time.® 

Where a Judge is the sole judge of law and fact, he cannot give evidence before 
himself or import matters into his judgment not stated on oath before the Court 

1 The Queen v. Gopal Doss, (1881) 12 Cr. L. J. 277. 

3 Mad. 271, 277, F.B. * Taylor, 12th Edn., s. 1379, p. 

» Empress of India v. Chidda 870. 

Khan^ (1881) 3 AIL 573, f.b. ® The Queen v. Mookta Singhs 

* Mahomed Ally v. Emperor^ (1909) (1870) 13 W. R. (Cr.) 60. 
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n the presence of the accused.^ The accused is entitled to have nothing stated 
against him in the judgment which was not stated on oath in his presence, and which 
he had no opportunity of testing by cross-examination and of rebutting.* If the 
Judge knew any facts concerning the ease, he is bound to state to the accused, so 
far as he could, what were the facts he himself observed, and to which he himself 
could bear testimony ; and the accused in such situation has a right, if he thought 
it desirable, to cross-examine the Judge, whose evidence should be recorded, and 
form part of the record in the case.® 

122 . No person who is or has been married shall be compelled to 
disclose any communication^ made to him during 
Communications dur- jjiarriage^ by any person to whom he is or has been 
mg marriage. married : nor shall he be permitted to^ disclose any 

such communication,® unless the peiSQh who made it> or his representa- 
tive in interest,^ consents, ^except in suits between married persons, or 
proceedings in which one married person is prosecuted for any crime 
committed against the other. 

COMMENT.— Principle.— This section *‘rests on the obvious ground that 
the admission of such testimony would have a powerful tendency to disturb the 
peace of families, to promote domestic broils, and to weaken, if not to destroy, 
that feeling of mutual confidence which is the most endearing solace of married 
life. The protection is not confined to cases where the communication sought to- 
be given in evidence is of a strictly confidential character, but the seal of the law 
is placed upon all communications of whatever nature which pass between husband 
and wife. It extends also to cases in which the interests of strangers are solely 
involved, as well as to those in which the husband or wife is a party on the record ^ 
It is, however, limited to such matters as have been communicated ‘during the 
marriage.’* This section limits the rule enunciated in s. 120. 

Under this section a married person shall not be 

(1) compelled to dislose any communication made to him during marriage 
by any person to whom he is married ; and 

(2) permitted to disclose any such communication, except 

, (a) when the person who made it or his representative in interest con- 

sents, or 

(b) in suits between married persons, or 

ic) in proceedings in which one married person is prosecuted for any 
crime committed against the other. 

1, ‘Compelled to disclose any communication’. — ^This expression implies 
that the party concerned is made or allowed to say or do something by way of 
disclosing a communication made during marriage.® A document, even though it 
contains a communication from a husband to a wife or vice versa^ in. the hands 
of third persons, is admissible in evidence ; for, in producing it, there is no com- 
pulsion on or perimssion to the wife 6t htlBband to disclose any communication.. 


^ Queen-Empress v. Manikam, (1896) 
19 Mad. 268 ; Empress v. Donnelly, 
(1877) 2 Cal. 405. 

2 Girish Chunder Ghose v. The 
Qtieen-Empress, (1898) 20 Cal. 857, 
866 ; Hari Kishore Mitra v. Abdul 
Baki Miah, (1894) 12 Cal. 920. 


® Hurro Chunder Paul, In re, (1873) 
20 W. R. (Cr.) 76. 

* Taylor, 12th Edn., s. 909-A, p. 
572; Emperor v. Uamachandra, (1932) 
35, Bom. L. R. 174. 

® Queen-Empress v. Dcna^me^ 
(1898) 22 Mad. 1, 4. 
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The section protects the individuals, and not the communications if it can be proved 
without putting into the box for that purpose the husband or the wife to whom the 
eoimnunication was made.^ 

2. ‘During marriage*. — ^The protection conferred by the section is limited 

to such matters as have been communicated 'during marriage. A commnnication 
made to “a" woman before marriage would not be protected. But the privilege 
continues even after the marriage has been dissolved by death or divorce. ' ’ ” 

3. ‘Permitted to disclose any such communication*. — ^Even if one of the 
spouse is willing to disclose a communication, he or she will not be permitted to 
disclose it unless the person who made it or his representative in interest consents, 
except in suits or prosecutions between married persons. The consent cannot be 
implied. It is incumbent upon the Court to ask the party against whom the evidence 
is to be given. 

On a trial for the offence of breach of trust by a public servant, a letter was 
tendered in evidence for the prosecution which had been sent by the accused to 
his wife at Pondicherry and had been found on a search of her house made there 
by the police, it was held that the letter was admissible in evidence against the 
accused.® 

4. ‘Representative in interest*. — ^\Miere there is no “representative in 
interest” who can consent, under this section, to the disclosure of communications 
made by a deceased husband to his wife during marriage, the wife should not be 
permitted, even if willing, to disclose such communications. The widow of a de- 
ceased husband is not his “representative in interest,” for the purpose of giving 
such consent.® 

123. No one shall be permitted to give any evidence derivj^d from 
un published of ficial records relating to any a^irs'oi* 

of the officer at 

the head of the department concerned, who shall give 
or withhold such permission as he thinks fit.^ 

COMMENT. — Principle. — On grounds of public policy, 
fromji]ppTjd|lj^^ records of State carrot foe ffiyjpn, except with the permission 

<>f cpncewd. • The Courfis bmmd^fo accept withotit 

question^ the ^deci^fop.pfoth^, public pf^cer. ’ 

The only ground sufficient to justify non-production of an official docmxient 
marked confidential is that production would not be in the public interest, for 
example where disclosures would be injurious to national defence or to good diplo- 
matic relations or where the practice of keeping a class of documents secret is neces- 
sary for the proper functioning of the public service.* 

The term ‘evidence’ refers to both oral and documentary evddence,^ 

1* ‘Affairs of State*. — ^This will include any matter of a public nature with 
which the Government is concerned, i.e., all secrets of State, such as State papers 
and all communications between Government and its officers, — ^the privilege in 
such cases not being that of the person who is in possession of the secret, but that 
of the public, as a trustee for whom the secret has been entrusted to him.® 

^ Queen-Empress v. Borvaghue^ * Tukaram v. King-Emp&tm, [1046] 

<1898) 22 Mad. 1, 3. Nag. 385. 

Ibid, ® Stokes, Vol. II, p. 919. 

•® NawabEowladarv, Emperor, (WlZ) ® Best, 12th Edn.,s. 578, p. 495. 

40 Cal. 891. 
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Before any document is excluded in such a case on the ground that it relates- 
to affairs'^Statt7thh"Tduf£‘mm^^ Ke''saMe<rtlfiarthe responsible ‘officer 

of ciovemmeot has been'bro^hf^^ question _ ■whether, it ii^ ,e;:^^dicnt 

in the public interest to give or withhoM the information asked for, and that he has* 
made his decision solemnly and with a dtie sense of responsibility. ^ 

The mere fact that a documenliTs marked cbriSdehtial will not afford sufficient 
justification for objecting to its production under this section, nor will it be a good 
ground that the production may involve a department of the Government in a 
discussion in the legislative assembly or in public criticism. Neither will it be a 
good ground that production may tend to expose a want of efficiency in adminis* 
tration or to lay the department open to claim for compensation,® 

2. ‘Who shall give or withhold permission as he thinks fit’. — ^These 
words clearly indicate that the j3oad of the Department, who is in possession of the 
document is the exclusive Judge lif tbe Tact w^hether the unpublished records are 
protected from production on the ground of their being related to affairs of State, 
and, therefore, the privilege claimed under the section by the Head of the Department 
that the document relates to the affairs of State has got to be allowed although the 
decision would be that of the Court. The Copirt pimply gives effect to the decfeion. 
of the Head, of the Department by adding its own command to it but the Court has. 
no power to examine the document in order to verify the correctness of the allegations 
or the grpun^i" on which /the pri^^^ was claimed.® Where a Govermheht official 
desires to claim privilege under this section it is desirable, even if it is not essen- 
tial, that he should put in a statement stating that he has considered the docu- 
ments carefully and has come to the conclusion that they cannot be proAuc^d 
without injury to the public interests.^ 

CASES. — Statements made a^ document produced by assessees , before In- 
come-tax officers for the purpo^ of showing the income of such assessees do not 
refer to matters of State^ and are not und jer th is section.^ Statements- 

made by witnSes in the course of a departmental enquiry into the conduct of 
police-officers who were subsequently put upon their trial on charges of taking, 
illegal gratification are not privileged under this section or s. 124 or 125.® The 
con^denti^l xecord of the Controller of , Stationery relating to thp w^tej-mark of 
cartridge papers cannot be compelled to be produced in Court. 

. . 124. No public officer shall be compelled to disclose^ communica- 
tions made to him in official confidence,^ when he 
commuaica- considcps that the public interests would suffer by 
the disclosure.® 

COMMENT. — Object. — ^This section is designed to prevent the knowledge 
of official papers that is to say papers in official custody beyond that circle which 
would obtain knowledge of them in confidence whether the confidence was express 
or implied. It would normally include all officers including clerks of superior officers 
and might also apply to non-officials to whom such papers were disclosed on the 


1 Bfiaiya Sakeb v. Pt, JRamnath 
Eamprakip Bhadupote, [1940] Nag. 280. 

® Tukaram v. King-Emperor^ [1946] 
Nag, 385, 

® Khawaja Nazir Ahmad v. The 
Crown, (1944) 26 Lah. 219. 

. * Tukaram v. King-Emperor, supi 


® Venkatachella CheUiar v. Sampa^ 
ihu CheUiar, (1908; 32 Mad. 6. 

® Harbans Sahai v. Emperor,. 

(1912)16C. W.N.431. 

’ Jaffarul Jffossain v. Emperor,. 

(1931) 59 Cal. 1046. 
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understanding express or implied that the knowledge should go no further.^ Public 
interests are paramount as compared with the individual interests of a party in a 
Court of Justice. It is absolutely essential to the welfare of the State that the 
names of parties who interpose in situations of this kind should not be divulged, 
for, otherwise, — ^be it from fear or shame, or the dislike of being publicly mixed up 
in inquiries of this nature, — ^few men would choose to assume the disagreeable part 
•of giving or receiving information respecting offences, and the consequence would 
be that many great crimes would pass unpunished.^ 

Principle. — public officer cannot be compelled to disclose communications 
made to him in confidence if he considers that public interests would suffer by this 
disclosure. 

This section is confined to public officers ; section 123 embraces everyone. 
Section 123 deals with unpublished records ; this section deals with communications 
made in official confidence. 


1. ‘No public officer shall be compelled to disclose’. — ^The term ‘public 
officer’ means an officer with public, as opposed to private, duties who receives 
communications made to him in official confidence of such a nature that disclosure 


in certain cases would injure the public interests. The word ‘disclose’ means the 

fir st disdosua pi^ammlaBM^ 

a ^SSsme in a Court, of law^of what has already been disclosed outside it. The 
object of the section is to prevent the disclosure of things not known outside that 
circle which is in confidence and the section has no application when once there has 
been disclosure to a member of the public to whom the contents of such papers have 
not been made known in confidence.® 


The Vice-Chancellor of the Punjab University is a ‘public officer’ within the 
meaning of this section.* 


2. ‘Communications made to him in official confidence’. — ^The question 
that arises under this section is whether the communication in question was made to 
the public ofi&cer in official confidence. This is a condition precedent to the claim, 
and the question is to be primarily decided by the Court before whom the privilege 
is claimed. There is no clear-cut rule of procedure as to when and how the privilege 
should be claimed. It should be claimed at the earliest opportunity by the public 
officer concerned when in^^ fepljto the sm^^ ” he produces the document in his 
control or charge.® Communi cation^ i|i special degree of 

secret and no pledge or ffirection^fqr jts^mm^^ but include generally all 

matters* commumcate^^ by^ _;tho.p^;:ferpxjan9e’oj|S 

The question whether such conununication was mndcii;Lth^.CQiirseulsuoh perform- 
ance is Ip/the to decide.® A demlrC fficial letter addressed by one officer, by 
name to_^ajnothgc,.JJlSte£.bXiS^^ 

are usually written is written in official confidence meaning^pf ;|hi^se^tion.^ 

If commiimcatiohs are hot mMe ih official eVh^ they cannot be regarded as 

1 Pandit Chandra JDhar TewaH v. 561. 

The Deputy Com,.dssioner, Lucknow^ ® Bhalchandm v. Chanbasappa, 

(i&S8) U Luck. 351. (1938) 41 Bom. L. R. 391. 

® Taylor, 12th Edn., s. 941, p. 597. ® Nagaraja Pillai v. The Secretary 

® Pandit Chandra Dhar Tewari v. o/ (1914) 39 Mad. 304, 311. 

The Deputy Commissioner , Lucknow, ’ Pandit Chandru Dhar Tewari v. 

sup. The Deputy Commissioner, Lucknow, 

* The University of the Punjab, sup. 

Lahore v. Jaswant Aai, (1945) 27 Lah. 
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privileged, e.g., statements made to a station-master of a railway in the course of 
an inquiry of a theft by some railway employees.^ 

A Government Resolution, containing opinions of Government officers, in- 
cluding a legal adviser, is a privileged document within the meaning of this section.^ 
A statement made to the Collector by a person applying to have his estate taken 
under the Court of Wards setting forth his financial position, that is to say, the 
details of his property and liabilities, is a communication made to a public officer 
in official confidence within the meaning of this section and cannot be used as 
aclmowiedgment of any liability mentioned therein.® 

3. ‘When be considers that the public interests would suffer by the 
•disclosure’. — ^The sole judge as to whether disclosure will harm the public interest 
is the public officer concerned and it is not for the 'Court to decide whether public 
interests would dr would not Suffer.^ The public officer claiming privilege has to 
oxercise his own discretion in giving or refusing disclosure.® 


125. No Magistrate or Police-officer shall be compelled to say 
whence he got any information as to the commission 
co^Tsdon of often ^ny offence, and no Revenue-officer shall be 

compelled to say whence he got any information 
as to the commission of any offence against the public revenue. 

Explanation, — ‘^Revenue-officer” in this section means any officer 
employed in or about the business of any branch of the public revenue. 

COMMENT. — Principle. — On grounds of public policy, a Magistrate or a 
police-officer® cannot be compelled to give the source of information received by 
him as to the commission of an offence. Similarly, a revenue-officer cannot be 
compelled to say whence he got information as to any offence against the public 
revenue. Such officer may, if he likes, disclose the name of the informant. It 
is of importance TartM ^pubiic for the of crimes that those persons who 

are the channel by means of which the detection is made should not be unnecessarily 
disclosed. 

The accused is not entitled to elicit from individual prosecution witnesses 
whether he was a spy or an informer, or to discover from police officials the names 
of persons from whom they had received information ; but a detective cannot refuse, 
on grounds of public policy, to answer a question as to where he was secreted.^ 

Although this section does not in express terms prohibit a witness, if he be 
willing, from saying whence he got his information, the protection afforded by 
this section does not depend upon a claim or privilege being made, but it is the 
duty of the Court, apart from objection taken, to exclude such evidence. If objection 
is taken, it cannot, since the law allows it, be made the ground of adverse inferences 
against the witnesses.® 


^ King-Emperor v. Bhagwati Pra- 
sad, (1929) 5 Luck. 297. 

® Sursingji Bajiraj v. Secretary of 
State, (1926) 28 Bom. L. R. 1213. 

® The Collector of Jaunpur v. Jamna 
Brusad, (1922) 44 AIL 360. 

* Nagaraja Filial v. The Secfe* 
tary of State, (1914) 39 Mad. 304 ; 
Bandit Chandra Bhar Tewari v. The 
Deputy Commissioner, Lucknow, (1938) 


14 Luck. 351. 

® Jehangir v. Secretary of State, 
(1903) 6 Bom. L. R. 131 ; King-Emperor 
^.Bhagwati Brasad, (1029) 5 Luck. 297, 
® Emperor v. Bilal Mahomed, (1940) 
42 Bom. L. R. 787, [1940] Bom. 768. 

’ Amrita Lai Hazra v. Emperor, 
<1915) 42 Cal. 957. 

® Weston V. Beary Mohan Boss, 
(1912) 40 Cal. 898, 920. 
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126 . No barrister, attorney, pleader or vakil shall at any time^ be 
permitted, unle^ with his client’s express consent, to 
‘disclose any';,ranMm|^Sgy^l^ to, ,him^ the,, 

“ course and foiFme purpose of his em£loymenf!al such- 

barrister/ pleader, attd?ney^'v3l'ffX®y of on Bellalfd? ms client, wto 

state the contents or cond itio;^f any document witt 
be<;d.l^'13K®^S^Jffi^.§ours^nd. the purppse of his PTOfeskonal 
employm^t, or to discbse^^X«S£tgK^‘?'>f ,fe^P.fe^^^^^ 
course and for the pilrpose oi sui^ employment : ; ^ | 

Pr^3eTlhWhoffeSg in ^ shall prot® from disclosure — 

(1) any such communication made in furtherance of any illegal 
purpose : 

(2) any fact observed by any barrister, pleader, attorney or vakil, 
in the course of his employment as such, showing that any crime or 
fraud has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader, 
attorney or vakil was or was not directed to such fact by or on behalf 

of his client. 

Explanation ^ — ^The obligation stated in this section continues after 
the employment has ceased. 


ILLUSTBATIONS. 

(a) A, a client, says to B, an attorney — “I have committed forgery and I wish 
you to defend me.” 

As the defence of a man known to be guilty is not a criminal ^purpose, this 
communication is protected from disclosure. 
i . (b) A, a client, says to B, an attorney — “I wish to obtain possession of property 

’ ’' by the use of a forged deed on which I request you to sue.” 

The communication, being made in furtherance of a criminal purpose, is not 
protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to defend 
him. In the course of the proceedings, B observes that an entry has been made 
in A’s account book, charging A with the sum said to have been embezzled, which 
entry was not in. the book at the conamencement of his employment. 

This being a fact observed by B in the course of his employment, showing J 
that a fraud has been committed since the commencement of the proceedings, it 
is not protected from disclosure. 

COMMENT. — Principle. — This section is based upon the principle that if 
communications to a legal adviser were not privileged, a man would he deterred 
from fully disclosing his case, so as to obtain proper professional aid in a matter 
in which he is likely to be thrown into litigation. I 

Under this section no barrister, attorney, pleader or vakil shall at any time f 
Ibe permitted to ( 

( 1 ) disclose (i) any communication made to him by or on behalf of his client 
or (ii) any advice given by him to his client 

in the course and for the purpose of his employment ; 

(2) to state the contents or condition of any document with which he has 
become acquainted 
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In the course and for the purpose of his employment. 

The section does not protect from disclosure — 

(1) any communication made in furtherance of any illegal purpose ; 

(2) any fact observed in the course of employment showing that 'any crime 
or fraud has been committed since the commencement of the employment. Under 
s. 127 the above provisions apply to interpreters and the clerks or servants of barris- 
ters, pleaders, attorneys and vakils. 

■ The' section not onlv^ 2 rpt,^!S|sJheJ^l" adviser from disclosm^^commumeatons ■ 

made.j0irifg*Wlia s client .wlien,,ipt^^ is not penmtted to, 

do so evS'’WTKe*ir''^3ing to give 

' 

Scope. — Sections 126 to 129 deal with the privilege that is attached to pro- 
fessional communications between the legal adviser and the client. Sections 126 
and 128 mention the circumstances under which the legal adviser can give evidence 
of such professional communications. Section 127 provici^es that interpreters,, 
clerks or servants of legal advisers are restrained similarly. Section 120 says when 
a legal adviser can be compelled to dislose the confidential commimication which 
has taken place between him and his client. 

The protection afforded under this section cannot be availed of against an 
order to produce documents under s. 94 of the Criminal Procedure Code. The 
documents must be produced, and then, under s. 162 of this Act, it will be for the 
Court, after inspection of the documents if it deems fit, to consider and decide any 
objections regarding their production or admissibility.^ 

1. *At any time’. — ^These words indicate that the legal adviser is not to^ 
disclose the communication even when the rela,l;ipn is 

d ^h. The rule is “once privileged always privileged.” The explanation to the 
section clearly shows this. 

2. ‘To disclose any communication made to him in the course and for 

the purpose of his employment as such barrister, pleader, etc. ’ — Communi- 
cations protected by the section must be confidential. The word ‘disclose’ shows 
that^the |>riyileged^'^ communication of a . 

It is iTot every communication made by a person to his legal adviser that iVpn^l%*ed 
from disclosure. The privilege extends only to communications 
fid^^lly, Q'O d^w it h. p^taining' prbfessjo^ ' - Hlustration (a) 

exea^tifies this. The section applies as much to what a witness has learned by 
observation, e.g., by watching a manufacturing process being carried on, as to what, 
is communicated to him by word of mouth or writing.^ . 

The section protects from publicity not merely the details of the business,, 
but also its general purport, unless it be known oliwfide that such business falls* 
within proviso 1 or 2. A solicitor is not at liberty to disclose the nature of his* 
professional employment.® If an attorney discloses the facts which came to his 
knowledge while he was engaged as an attorney, he will be guilty of professional 

^ Ganga Bam v. Babib-UUahy (1935) Pal, (1931) 58 Cal. 1379. 

58 All. 364. 3 Framji Bkicaji v. Mohansingh 

2 Framji Bkicaji v. Mohansingh Bhaming, (1893) 18 Bom. 2^^; Em- 

phansing, (1893) 18 Bom. 263, 272; peror v. Bala, (1902) 4 Bom. E. R. 

Memon ffajee Maroon Mahomed v. 460. 

Molm Abdul Karim and Moola Ahmed * Gopi Lai v. Lakhpai Bat, (1918) 
Moola Abdulla, (1878) 3 Bom. 91; 41 AH. 125. 

Emperor v. Eodrigues, (1903) 5 Bom. ® Framji Bhicaji v. Mohansingh. 
B. R. 122 ; Kalikumar Pal v. Bajkumar Dhansing, sup. 

X.* E.— 17. 
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misconduct.! The^ of communications between 

a solicitor and a prospective extends to the case where the offered retainer 

is 'Mol' accepted.® ■■ ■ 

There is no privilege to comTnunications made before the creation of relationsriip 
•of pleader and client. Where two persons have a dispute about a claim made by 
•one orthem upon the other, and both seek the help of a pleader, and one of them 
makes a statement to the pleader, the statement so made to the pleader by one of 
the parties is admissible in evidence. If the communication or admission be made 
by the plaintiff to the witness in the character of his own exclusive pleader or legal 
adviser j the bond of secrecy is upon the witness; if not, the communication is 
not privileged.® 

■ 3 . ‘State the contents of any document with which fee feas become 

acquainted in the course of feis professional employment.’ — legal 

adviser is not bound to produce or to answer any questions concerning the nature or 
contents of a document entrusted to him professionally by his client. The Court 
has no power to order production of such a document.^ A pleader is not bound to 
disclose, at the instance of a third party, the contents of a will that came to his 
hands in the course of his professional employment even if it is subsequently lost.® 

Mukhtear.— -The restrictions imposed by this section extend also to commu- 
nications made to Mukhtears when acting as pleaders for their clients.® 


Proviso l.—This proviso differs from the English law. Under it any com- 
munication made in furtherance of an “illegal purpose” is not privileged. Under 
the English law the purpose must be ‘criminar and not merely ‘illegal.’ 

The existence of an illegal purpose would prevent any privilege attaching to 
.any communication. Illustration (b) exemplifies this. 

Proviso 2. — “No private obligation can dispense with that universal one 
which lies on every member of society to disclose every design, which may be formed 
^contrary to the laws of society, to destroy the public welfare.”’ Thus, the privilege 
.cannot be claimed where the consultation with the attorney was for the purpose of 
raising money on a forged will.® 

Communications made with a view to carry out a fraud are not privileged.® 

CASES. — ^At an interview between a solicitor and a client, the solicitor took 
'down a certain statement made by a person named A B, who was in his client’s 
company, and whose name was communicated to him in the course and for the 
purpose of his professional employment. A B was afterwards tried for defama- 
tion^ At the trial, the solicitor was called as a witness for the prosecution, and 
was hsked (a) the name of his client, (b) the name of the person who accompanied 
the client and made a statement to him, and (c) the matter in which his client 
eihployed him The solicitor declined to answer ail the three questions on the 


1 In re An Attorney y (1924) 26 
Bom. L. R. 887, f.b. 

2 Minter v. Friesty [1929] 1 K. B. 
'655. 

® Kalikumar Pal v. Rajkumar Pal, 
(1931) .58 Cal. 1379. 

4 Vishnu V. New York Ins. Co., 
(1905) 7 Bom. B. H. 709. 

® Bai Kanta v. Bhailal, (1929) 31 
J3om. L. R, 1046. 


® Abbas Peada v. Queen-Empress. 
(1898) 25 Cal. 736. 

’ J. Annesley v. JUchard Earl of 
Angksea, (1743) 17 How. St. Tr.ll39, 
1240. 

® Uegina v. Avery, (1838) 8 C. & 
P. 596. 

» O'Jtourke v. DarbishirCy [1920] A. 
C. 581. - 
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ground of privilege. It was held that the solicitor was bound to disclose the name 
of the client; that he was bound to disclose the name of the person who accompanied 
the client and made a statement to him; and that he was not bound to disclose the 
matter in which the client employed him.^ 

Where defendants at an interview; at which the plaintiff was present, admitted 
their partnership to their attorney who was then also acting as attorney for the 
plaintiff, it was held that the attorney was not precluded by this section from giving 
evidence of his admission to him : firsj^ j|?ecause ,tlxo .. defendants’ statements, having 
been made in the presence and..l|earipg.,nf not be regarded as 

confidential or private'; seconiy because ,thqse statements did not appear to have 
been “made to the attorney exclusively in his. character of attorney for the defendants 
but io have been addressed to him also as attorney for the plaintiff.® 

127, The provisions of section 126 shall apply 
interpreters, and the clerks or servants of barris- 
ters, pleaders, attorneys and vakils. 

COMMENT.— This section extends the privilege given by s. 126 to inter- 
preters, clerks, or servants of lawyers. It extends to. a commimieation made to a 
pleader’s clerk the same confidential character that attaches to a commimieation 
to the pleader direct under s. 126.® 


Privilege not waived , ..,v, ,, , vi i i t t 

by volunteering evi- havc Consented thereby to such disclosxire 
mentioned in section 126 


128. If any party to a suit gives evidence therein at his own 
instance of otherwise, he shall not be deemed to 

as is 

and, if any party to a 
suit or proceeding calls any such barrister, pleader, attorney or vakil 
as a witness, he shall be deemed to have consented to such disclosure 
only if he questions such barrister, attorney or vakil on matters which, 
but for such question, he would not be at liberty to disclose. 

COMMENT. — ^The privilege belongs to the client and therefore he alone can 
waive it. The privilege is not lost by calling the legal adviser as a witness, unless 
the party having the privilege questions him. 

129. No one shall be compelled to disclose to the Court any confi- 

^ , dential communication which has taken place 

^cations with legal between him and his legal professional adviser, 
advisers. unlcss he offers himsclf as a witness, in which case 

he may be compelled^ to disclose any such communications as may 
appear to the Court necessary to be known in order to explain any 
evidence which he has given, but no others, 

COMMENT. — Scope. — Sections 126, 127 and 128 prevent a legal adviser 
or his clerk, servant, etc. from disclosing professional communications. This section 
applies where the client is interrogated, and whether he be a party to the suit or not. 
If a party becomes a witness of his own accord he shall, if the Court requires it, 
be made to disclose everything necessary to the true comprehension of his testimony.* 


^ Framji Bhicaji v. Mohandngh ® Kameshwar Pershad v. Amamiul^ 

Bhansing, (1893) 18 Bom. 263, la, (1898) 26 Cal. 53. 

tu ® Memon Hajee Haroon Mafwmed * See Munckerskaw Bezonji v. The 

Vs Molvi Abdul Karim and Moola Ah- New Dhurumsey S, W. Company, 
med Moola Abdulla, (1878) 3 Bom. 91. (1880) 4 Bom. 576, 581. 
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1. ‘Compelled.’— This word does not mean subpoenaed. The section uses 
the words ‘compelled to disclose’ with reference to the case when a man has 
offered himself as a witness, and must refer to some force put upon the witness 
after he is in the witness-box.^ 

CASES. — ^Letters written by one of the defendant’s servants to another, for 
the purpose of obtaining information with a view to possible future litigation, 
are not privileged, even though they might, under the circumstances, be required 
for the use of the defendant’s solicitor. In order that privilege may be claimed, 
it must be shown on the face of the affidavit that the documents were prepared 
or written merely for the use of the solicitor.® Reports made by defendant’s ser- 
vants to the defendant regarding the subject-matter of the suit are not privileged.® 

130. No witness who is not a party to a suit shall be compelled to 
Production of title- produce his title-deeds to any property or any docu- 
deed of witness, not a ment in Virtue of which he holcts any property as 
pledgee or mortgagee or any document the production 
of which might tend to criminate him,^ unless he has agreed in writing to 
produce them with the person seeking the production of such deeds or 
some person through whom he claims. 

COMMENT. — Principle. — ^This section is based on the principle that great 
inconvenience and mischief would result to witnesses if they arc compelled to 
disclose their titles by the production of their title-deeds. The object of the pri- 
vilege is that the title may not be disclosed and examined. 

The section protects a witness, who is not a party to the suit in which he is 
called, from producing — 

(1) title-deeds to any property, 

(2) any document in virtue of which he holds any property as pledgee or f 

mortgagee, or | 

(3) any document the production of which might tend to criminate him, 

unless he has agreed in writing to produce such document. ' 

It would be entirely optional for the witness to produce his title-deeds, and i 
to raise any objection whatever. 

English law. — ^The privilege conferred by this section is more extensive than 
in England. For in England, where a title-deed is partly set out or where there 
is reason to suspect fraud, the production of title-deeds is ordered.^ In England 
a witness who is justified in refusing to produce title-deeds cannot be compelled 
to give parole evidence of their contents. I 

1. ‘Any document the production of which might tend to criminate 
him.’ — A book of account cannot be withheld on the ground that it tends to incri- ! 
minate him. The mere circumstance that the production of a document may render 
the witness liable to a civil action dees not come within this section. 


131. No one shall be compelled^ to produce documents in bis pos» [ 
Production of docu- scssion, whicii any other person would be entitled to , i 
ments which another rcfusc to produce if they wex’e in his possession^, j 
SonT'^couiT^rlf^sTTo " unless such last-mentioned person consents to their ji 
produce. production. * = 


^ Moher SheikhT -y, Queen-Empress^ 
(1893) 21 Cal. 392, 400, 

® Bipro Doss Dey v. Secretary of 
State for India in Council, (1885) 11 
al* 655. 


® Central India Spinning &c. Co, v. f 
G, I. P. Bailway, (1926) 29 Bom. L. 

R. 414. 

^ Stokes, Vol. II, p. 831. 
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COMMENT.— Persons in possession of documents on behalf of others are 
generally agents, attorneys, mortgagees, trustees, etc. This section extends to 
these persons the same protection which the preceding section provides for a witness 
who is not a party to a suit. 

It is not open to a litigant to refrain from producing a document which he 
considers to be irrelevant and if the opposing litigant is dissatisfied he may apply 
for its production and inspection. If he fails to do so, neither he nor the Court at 
his suggestion is entitled to draw any inference as to its contents.^ 

1. ‘Compelled’.— The use of this word indicates that the person in pos- 
session of the document will be ^''allowed to produce documents which other persons 
would be entitled to refuse to produce if such were in their possession. This is in 
accordance with English law. It would seem to follow that, although a barrister, 
pleader, attorney, or vakil is forbidden (by s. 126) to state the contents of any 
documents with which he has become acquainted in the course and for the purpose 
of his professional employment, he will be permitted to produce the document itself, 
if it happen to be in his possession and he choose to do so.”* 

, / 132. A witness shall not be excused from answering any* question 
as to any matter relevant to the matter in issue^ in 
from“''MsweriS”“*on any Suit or in any civil or criminal proceeding, upon 
ground that answer the ground that the answer to such question will 
criminate, or may tend directly or indirectly to 
criminate, such witness, or that it will expose, or tend directly or in- 
directly to expose, such witness to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall he compelled 
to give, shall subject him to any arrest or prosecu' 
roviso. tion^ or be proved against him in any criminal 

proceeding, except a prosecution for giving false evidence by such 
answer, 

COMMENT. — Principle. — ^Under this section a witness is not excused from 
answering any question relevant to the matter in issue on the ground that answer 
to such question may criminate him or expose him to a penalty or forfeiture. 

English law. — ^Under the English law a witness has the privilege of refusing 
to answer a question upon the ground that the answer may criminate him. This 
section substitutes the qualified protection that the answer shall not be used against 
him. 

1. ‘Any question as to any matter relevant to the matter in issue.’ — 
The section does not in terms deal with all criminatory questions w^hich may be 
addressed to a witness, but only with questions as to matters relevant to the 
matter in issue. Irrelevant questions should not be allowed, and it may be implied 
from the limitation in this section that a witness should be excused from answering 
questions tending to criminate as to matters which are irrelevant.®. A witness who 
answers a question or questions put to him by counsel without seeking the protection 
of this section is not entitled to that protection. ^ 


^ Chandra Narayan Deo v. 12<2m- 3 Mad. 2T1, 277, 278, f.b. 

Chandra, (1945) 24 Pat. 541. Pedddbha Beddi v. Varada Beddu 

* See Field, 8th Edn., p. 803. (1928) 52 Mad. 432. 

» The Queen v. Gopal Doss, (1881) 
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Proviso, — The section makes a distinction between those cases In which a 
witness voluntarily answers a question and those in which he is compelled to answer,, 
and gives him a protection in the latter of these cases only. Protection is afforded 
only to answers which a witness has objected to give or which he has asked to be 
excused from gi\dng, and which then he has been compelled by the Court to give.^ 
The mere subpceaning of a witness or ordering him to go into the witness-box 
does not compel him to give any particular answer or to answer any particular 
question. The words “shall be compelled to give” in the proviso apply to pressure 
put upon a witness after he is in the box, and w^hen he asks to be excused from 
answering a question.® The Allahabad High Court has held that this is too narrow 
an interpretation. A common sense meaning should be given to the word ‘com- 
pelled. ’ It is impossible to deny that in the case of ordinary laymen unacquainted 
with the technical terms of this section, they are compelled to answer on oath 
questions put either by the Court or by the counsel, especially when the question 
is relevant to the case. An answer given by a witness under such circumstances 
is protected by this section. Whether or not a witness is ‘compelled’ within 
the meaning of this section to answer any particular question put to him while in 
the witness-box is in each case a question of fact.® 

The Calcutta High Court has held that a witness who makes a voluntary and 
irrelevant statement not elicited by any question put to him while under examination 
is not protected by this section. It has, therefore, held that a witness making a 
voluntary and irrelevant statement to injure the reputation of another is guilty of 


defamation.^ 

According to an earlier decision of the Madras High Court a witness is not 
guilty of defamation for any statements made in the witness-box.® But subsequently 
it has held that a witness who answers a question put to him by counsel without 
seeking the protection of this section is not entitled to any protection as the state- 
ments made by him are entitled not to an absolute but only to a qualified privilege.® 
The Bombay High Court has in a full bench case laid down that relevant 
statements made by a witness on oath or solemn affirmation in a judicial proceeding 
are not protected by this proviso where the witness has not objected to answering 
the questions put to him.’’ A witness who makes defamatory statements in a witness 
box comes within the purview of s. 499, Indian Penal Code.* 

The Nagpur High Court has held that there is no essential difference between 
this section and s. 161 (2), Criminal Procedure Code. Section 161 (2) does not go 
further than this section.® 

jj 133.- An accomplice shall be a competent witness against an 
^ accused person : and a conviction is not illegal 

coomp ice. merely because it proceeds upon the uncorroborated 

^ Queen-Empress 


V. Ganu Sonba, 
(1888) 12 Bom. 440 ; The Queen v. 
Gopal Doss, (1881) 3 Mad. 271, F3. ; 
Queen-Empress v. Moss, (1893) 16 All. 
88 ; Kallu v. Sital, (1918) 40 All. 271 ; 
Emperor v. Pramath Nath Bose, (1010) 
37 Cal. 878 ; Jagannath v. King-Em- 
, per or, (1934) 10 Luck, 169 ; Mosul 
Bhai V. Lull Khan, [1039] Ran. 479. 

® Moher Sheikh v. Queen-Empress, 
(1893) 21 Cal. 392. 

® Emperor v. Banarsi, (192.^) 46 
All. 254 ; Emperor v. CJiatur 


(1920) 43 All, 92 ; Emperor v. Ganga 
Sahai, (1020) 42 AIL 257. 

^ Maidar Ali v. Ahru Mia, (1905) 
32 Cal. 756, 

® Manjaya v, Sesha Setti, (1888) 
11 Mad. 477. 

« Fecldahba Beddi v. Varada Beddi, 
(1928) 52 Mad. 432, 

Bai Shanta v. XJmrao Amir, (1925) 
28 Bom. L. R. 1, .50 Bom. 102, f.b. 

® Jbid, 

® Hiiiu V, Sheolal, [1947] Nag, 899, 
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testimony of an accomplice, 

COMMENT. — Principle. — lie evidence of an accomplice, tlioiigli it is 
uncorroborated, may form the basis for a conviction. 

This section is the only absolute rule of law as regards the evidence of an 
accomplice. But illustration (b) to s. 114 is a rule of guidance to which the Court 
also should have regard. It is, however, not a hard-and-fast presumption, incapable 
of rebuttal, a presumptio funs et de jure,^ 

The Court may consider, though it is riot bou nd to an accomplice u n- 
wo rthy of credit unless he is corrobora te d in ma tejd^, parties The evidence 
of an accomplice requires to be accepted with a great deal of caution and scrutiny 
because 


(a) he hasja motive to shift guilt from himself; 

(b) he is an immoral person Iiliely to'commit perjury on occasion; 

(c) he h^es *^fof par dorPor TOs seem and: So~t§yOTfe t he p rosecution.^ 
An ^accomplice’ is a person who has concurred in the commission^^ an 

offe n ce! fe is a guilty associa te^ in c rime o r partner *. Spies are not accomplices. 
A person who makes himself an agent for the prosecution with the purpose of 
disclosing and discovering the commission of an offence, either before associating 
ivith wrong-doers or before the actual perpetration of the offence, is not an accomplice 
but a spy, detective or decoy, whose evidence does not require corroboration, though 
the weight to be attached to it depends on the character of each individual witness 

and eytfinds no md prosec ut^ af ter its commission is an accom plice 

requ iring corroboration .^ A witness, who assisted the criminals to the extent of 
keef)ing a look out to see whether the police were approaching, is in the position 
of am accomplice.® A l yitness who is net a guilty associate In edme or who 
d oesjDOt mstain js uch to the criminal act t hat jie could l >e jointly i ndicted 

with the princip al is not an ac complice as the element o f me ns reo is ent irely absent. 
A witn^s who only happens to be conversant of a crime or who makes no attempt to 
prevent it or who does not disclose it is not an accomplice and the rule of practice 
as to corroboration does not apply to Ms evidence. A detective who supplies 
marked money for being used as bets to detect gambling is not an accomplice, 
and his evidence, though its value depends on his character, does not require cor- 
roboration.® 


The Privy Council has laid down in Mahadeo v. which is a decision 

on appeal from Fiji Islands, where the English law of evidence is in force, that 
the evidence of an accessory must be corroborated in some material particular 


^ Emperor v. Shrinims, (1905) 7 
Bom. L. K. 969. 

^ Barkat AU v. The Crowns (1916) 
P,R.No.2ofl917(Cr.). . 

^ Mamaswami Goundan v. Emperor, 
(190;i) 27 Mad. 271;marton, 14th 
Edn., p. 1^3. 

^ Jugannafk alias Khairadi v, King- 
Emperor, (1941) 17 Buck. 510. 

^ Emperor v, Chaiurhfmf Sahu, 
(1910) 38 Cal. 9G ; Queen-Empress v, 
Bastin, (1897) P. J. L. B. 365 ; Queen- 


Empress V. Kga Swe, (1898) 1 U. B. 
H. (1897-1901) 176. 

® Dhanapati De v. Emperor, [1944] 
2 Cal. 312. 

7 Ghudo V, King-Emperor, [1945] 
Nag. 315. 

® Govinda v. Crown,. [1937] Nag. 
181 ; Queen-Empress v. Javecharam, 
(1894) 19 Bom. 363. 

® (1936) 38 Bom. L. R. 1101, p.c., 
followed in Surajpdlsingh v, Crown^ 
[1938] Nag, 516. 
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Bot only bearing upon, the facts of the crime but upon the accused’s implication in 
It. Evidence of one accomplice is not available as corroboration of another. It 
further holds that this rule of corroboration, which was a long rule of practice, 
is now virtually a rule of law. The mafority of the decisions of the Bombay,^ the 
Calcutta® and the Lahore High Courts,® and the Chief Court of Gudii,^ and a full 
bench decision of the Madras High Court,® have taken the. same view. The 
Allahabad, the Patna, the Rangoon and the Nagpur High Courts have taken a 
different view. 

'''*^he Madras High Court has held in a full bench case that an approver’s evi- 
dence is admissible, and, if accepted, is sufficient to support a conviction, but whether 
it should be accepted is a different matter. Unless the case is a very exceptionable 
one an accomplice’s evidence should not be accepted as being sufficient.® The 
evidence of an approver implicating other accused persdiis as parties to a crime 
can he acted upon when it is corroborated by confessions made by some of the co- 
accused, though such confessions of the co-accused and the evidence of the approver 
vary in some respects, as is to be expected in such eases, where each of them 
tries to minimize his own share in the crime.'^ Recently the Madras High Court 
has held that this section states that an accomplice shall be a competent witness 
against an accused person and a conviction is not illegal merely because it proceeds 
upon the uncorroborated testimony of an accomplice. Under the English common 
law the same rule applies, but both in England and in India it has become a rule of 
practice, and it is now virtually a rule of law, that corroboration is required. It is 

an accepted rule that one accomplice cannot corroborate another; but s. 30 
^says that, when more persons than one are being tried jointly for the same offence, 
.and a confession made by one affecting himself and some of the others is proved, 
the Court may “take into consideration” the confession as against the others as 
well as against the person who makes the confession. There is no corresponding 
provision in English law.® 

The Allahabad High Court has held that although, as a general rule, it would 
be most unsafe to convict an accused person on the uncorroborated evidence of an 
accomplice, such evidence must, like that of any other witness, be considered and 
weighed by the Judge, who, in doing so, should not overlook the position in which 

^ Q^een-Empress v. Maganlal and 6 Luck. 65S;Lale v. King'-Emperor^ 

MotUal, (18891 14 Bom. 115, 119 ; (1929) 5 Luck. 101, contra, Jagannatk 

’Queen-Empress v. Chagan Eayaram, alias Khairati v. King-Emperor, (1041) 

(1890) 14 Bom. 331. 17 Luck. 516. 

® Emperor v. LalU Mohan Chucker- ® Bajagopal, [1944] Mad. 308, f.b. 
hutty, (1911) 38 Cal. 559, s.b. ; Ambica The following cases are not referred to 

Charan Boy v. The Emperor, (1931) in the full bench case and they laid 

35 C. W, N. 1270, S.B. ; BimalkHshna down that an accomplice need not be 

Eisrsios V. Emperor, (1935) 62 Cal. 819 , corroborated in material particulars be- 

contra, Nirmaljeeban Ghosh v. Emperor, fore it can be acted upon, and that it is 

(1934) 62 Cal. 238, followed in Puma- open to the Court to convict upon the 

nanda Das Gupta v. Emperor, [1939] uncorroborated testimony of an accom- 

1 Cal. 1. plice if the Court is satisfied that the 

® Sher Singh v. The Crown, (1932) evidence is true : King-Emperor v,NiIa- 

14 Lah. Ill ; Kartar Singh v. The kanta, (1912) 35 Mad. 247, s.b. ; Muthu- 

Crtmn, (1935) 17 Lah. 518 ; NikJm kumaraswami Pillai v. King-Emperor, 

V. The Crown, (1936) 17 Lah. 541. (1912) 35 Mad. 397, f.b. 

* Baboo Singh v. King-Emperor, ® Jtajagopal, suj). 

{1935) 11 Luck. 662; Beni Madho v. ’ lUd. 

King-Emperor, (1933) 9 Luck. 22; ® TMagaraja Bhagamtkar, In re, 

Gaya Prasad v. King-Emperor, (1931) [1946] Mad, 389. 
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tlie accomplice at the’time of giving his evidence may stand, and the motives which 
he may have for stating what is false. If the Judge, after making due allowance 
for these considerations and the probabilities of the story, comes to the conclusion 
that the evidence of the accomplice, although uncorroborated, is true, and the evi- 
dence, if believed, establishes the guilt of the accused, it is his duty to convict.^ 
In an earlier case it held that there must be some corroboration independent cf 
the accomplice, or of a co-confessing prisoner, to show that the party accused was 
actually engaged directly in the commission of the crime charged against him.^ 

The Patna High Court has held that the evidence of an accomplice is regarded 
ab initio as open to grave suspicion. Accordingly, (i) if the suspicion which attaches 
to the evidence of an accomplice be not removed, that evidence should not be acted 
upon unless corroborated in some material particular, and (ii) if the suspicion attach- 
ing to the accomplice’s evidence be removed, then that evidence may be acted upon 
even though uncorroborated, and the guilt of the accused may be established upon 
that evidence alone,* 

The decisions of the Allahabad and the Patna High Courts are prior to the 
ruling of the Privy Council in Mahadeo^s case. But even after the Privy Council 
ruling the Nagpur and the Rangoon High Courts have held that it is open to a Court 
to depart from the presumption in s. 114 (b). if it thinks there are special circumstances 
in the case making it safe to do so, and a conviction is not illegal merely because 
it is based on the uncorroborated testimony of an accomplice.* What has been 
said of accomplices applies to approvers.* The Nagpur High Court has further 
held that, in the absence of a specific provision in the Evidence Act, it must now 
be taken as settled, in view of Mahadeo^s case, that the evidence of one accomplice 
cannot be used as independent evidence to corroborate the evidence of another 
accomplice.® 

The Nagpur High Court has held that a person who as a spy or a detective 
associates with criminals solely for the purposes of discovering and making known 
their crimes, without any criminal interest and has made himself an agent for the 
prosecution before associating with the wrong-doers or before the actual perpetration 
of the offence is not an accomplice even though he encourages or aids in the commis- 
sion of crime. He is however an accomplice if he extends no aid to the prosecution 
until after the offence has been committed.^ 

Nature of corroboration required. — ^The corroboration to the evidence of 
an accomplice, when required, should be such corroboration in material particular 
as would induce a prudent man on the consideration of all the circumstances to 
believe that the evidence is true not only as the narrative of the offence committed 
but also so far as it affects each person thereby implicated.® All that is necessary 
is to see that the testimony has been corroborated in some material particular. 


^ Qtteen-Empress v. Gohardhan, 
(1887) 9 Ail, 528. 

* Queen-Empress v. Earn Saran, 
<1885) 8 All. 806. 

* Battan Dhanuk v. King-Emperor^ 
(1.928) 8 Pat. 285 ; Nanhak Ahir v. 
King-Emperor^ (1984) 13 Pat. 529. 

* SurajpaMngh v. Crown, [1938] 
Nag. 516 ; The King v. Nga Myo, [1938] 
Ran. 100, 210, f.b. 

s Bid., p. 211. 

® Surajpalsingh v. Cromn^ [1938] 
Nag. 516, 527. 


’ Mohanlal v. King-Emperor, [1946] 
Nag. 982. 

® Emperor v, Shrinims, (1905) 7 
Bom. L, R. 969; Beg, v. Budhu Nan- 
ku, (1876) 1 Bom. 475 ; Emperor v. 
Gangapa, (1913) 15 Bom. B. R. 975, 
38 Bom. 156 ; Emperor v. Gomnd Bal- 
mnt Laghate, (1916) 18 Bom. L. R, 
266 ; Emperor v. SMtkhan, (1919) 21 
Bom. L. R. 448, 43 Bom. 739, and 
Emperor v. Jehangir Cama, (1927) 29 
Bom. Jj, R. 996, 1007, no longer of any 
authority in view of Mahadea's case* 
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which tends to show that the aceiised was connected with the main crime with 
which he has been charged. The corroboration need not consist of evidence wliich, 
standing alone, would be sufficient to Justify the conviction of the accused. If 
that were the law, it would be unnecessary to examine an approver. Ail that seems 
to he required is that the corroboration should be sufficient to afford some sort 
of independent evidence to show that the approver as speaking the truth with 
regard to the accused person whom he seeks to implicate.^ The law does not re- 
quire that every detail of the approver’s story must be fortihed by a similar story 
told by an independent witness; the effect of any such principle would be to rule 
out the accomplice’s evidence as altogether inadmissible. It is only necessary 
that the accomplice’s evidence shoiald, in the circumstances of each particular case^ 
receive that corroboration which it seems to require.^ Evidence that the accused 
were, at the time the crime was committed, near the scene of the crime and so j)laced 
as to justify the inference that they were accompanying persons whose complicity 
in the crime has been satisfactorily proved by independent evidence, is sufficient 
corroboration of the testimony of an accomplice.® Where a person is only an 
accomplice by implication or in a secondary sense, his evidence does not require 
the same amount of corroboration as that of the person who is an actual participator 
with the principal offender.^ The rule that evidence of an accomplice should re- 
ceive corroboration in material particulars applies to the evidence of an accused 
who is convicted and sentenced on his own plea and who then appears as a witness 
against his co-accused.® 

Bribery. — ^The rule requiring corroboration of the evidence of an accomplice 
applies with very little force where the accused is charged with the offence of ex- 
torting bribe, and the accomplice is not a willing participant in the offence but 
a victim of that offence.® Persons coming technically mthin the category of ac- 
complices cannot be treated as on precisely the same footing.’ In a case of bribery 
where the person who pays the bribe is not a willing participant in the offence but 
s really a victim of that offence, conviction of the accused may be based on the 
evidence of the pefson paying the bribe if there, is a slight independent corroboration 
of his evidence.® 

Identity. — It is the invariable practice of the Courts to require the corrobo- 
ration by an independent witness of so much of the evidence of an accomplice 
as goes to identify the accused person as the offender.® Such corroboration ought 
h€ that which is derived from unimpeachable or independent evidence.^® 

^ Bishnu Bada Chatterji v. Emperor, * Emperor v. Papa KamalMum,. 

[1044] 2 Cal. 827. i (1935) 37 Bom. L. R. 366, 59 Bom. 

® Queen-Emp. v. Ningappa, (1900) 486 ; Deo Nandan Pershad v. Emperor, 

2 Bom. L. R. 610 ; Emperor v. Bhim- (1906) 33 Cal. 649. 

mo, (1924) 27 Bom. L. R. 120 ; jGm- ’ King-Emp. v. MallwiT, (1901) 3 

peror v. K^aherappa, (1912) 15 Bom. Bom. L. R. 604, 26 Bom. 103; Ka- 

L. R. 288 ; Emperor v. Shankarshet mala Prasad v. Sital Prasad, sup. 

Uravane, (1933) 35 Bom. 1^. R. 1040, Banu Singh v. Emperor, (1906) 33 Cal. 

58 Bom. 40; Satyanarayana, (1943) 1353. 

22 Pat. 681. ^ ' Narayaii Frashadv. King-Emperor, 

® Dhanapati De v. Emperor, [1944] [1948] Nag. 276. 

2 Cal. 312. ® Emperor v. Kostalkhan, (19021 

^ Kamala Prasad v. Siidl Prasad, 4 Bom. B. R. 431 ; Queen-Empress v. 
(1901) 28 Cal. BS9; Banu Singh v. Krishnabhat, {1SS5) 10 Bom, Bid. 

Emperor, (1906) 33 Cal. 1353. , Emperor v. Baji Krishna, (1904) 

® Emperor v. AUisab, (1932) 34 6 Bom. L, R. 481 . 

Bom. L.-B. 1453. ' 
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134. No particular number of witnesses shall 
Number of witnesses. required for the proof of any fact. 

COMMENT.-^Under the Act no particular number of witnesses is required 
in any case. “The uncorroborated evidence of a single witness, if believed, is 
therefore sufficient, under this Act, to convict a man of perjury or of an dffenoe 
agains chap, vi of the Penal Code; to authorise a Magistrate to make under the 
Code of Criminal Procedure, c. 30, an order against the alleged father of a bastard 
child : to justify a judge in giving a decree in favour of the plaintiff in a suit for 
breach of promise of marriage, or to establish a claim on the estate of a deceased 
person.^ 

Under the English law, however, in certain cases two witnesses are necessary,, 
e.g., two witnesses are required in prosecutions for perjury, treason, etc. The Bombay 
High Court has laid down that in ordinary eases, and where the provisions peculiar 
to the Indian law do not apply, the rule of English law which is founded on sub- 
stantial justice may well serve as a safe guide to those who have to administer the 
criminal law in this country.^ The Allaliabad High Court has held that in communal 
riot cases it is unsafe to convict on the evidence of one witness alone, unless there 
s satisfactory circumstantial evidence in addition.® 

CHAPTER X. 

Of THE Examination of Witnesses. 


135. The order in which witnesses are produced and examined. 

shall be regulated by the law and practice for the 

Order of production time being relating to civil and criminal procedure 
wltnesses.”^^^*^ ° respectively, and, in the absence of any such law, 
by the discretion of the Court.^ 

COMMENT. — ^This section deals with the order in which witnesses are’ to be 
examined; and not with the quantity or quality of the proof. 

In civil proceedings the order is to be regulated by the provisions of the Civil 
Procedure Code; and in criminal proceedings, by those of the Criminal Procedure 
Code. Failing these, the order is to be determined by the discretion of the Court. 
In practice, however, it is left largely to the option of the party catling witnesses 
to examine them in any order he chooses. 

Civil proceedings. — In civil suits, it is the plaintiff who generally has the 
right to begin (Civil Procedure Code, O. Xyill, r. 1). The other party has then 
to state his case (0. XX'VIII, r. 2), If the defendant admits the facts alleged by 
the plaintiff and relies on a defence, it is for him to establish that defence. The 
plaintiff may then prove his case in rebuttal if any (O. XVIII, r. 3). Wffiere a 
jjarty is taken by surprise by a point made against him at the hearing, the Judge 
may, if he think right, at any stage of the trial, allow him to produce rebutting 
evidence.* Such evidence must be that which goes to cut down the defence, without 
being confirmation of the original ease.® 

^ Stokes, VoL II, p. 923. AIL 030. 

- Per Jenkins, C. J,, in Emperor v. * Brnhii v. Dickinson, (1876) 4 
B. O. Tilak, (1904) 6 Bom. U. R. 324^ ' Ch. B. 24. 

339, 28 Bom. 479. Jtese v, BmUch, (1832) 5 C. 

® Emperor v. Ujagar, (1933) 55 P, 299. 
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In civil appeals, the appellant is heard first in support of Ms appeal. If the 
Court does not dismiss the appeal at once, the respondent is heard against the appeal; 
and in such case the appellant is entitled to reply (O. XLI, r. 16). 

Crimiml proceedings.^ — In criminal proceedings, the complainant or the 
prosecutor, as the case may be, has the right to begin : and, if necessary, the accused 
is asked to adduce his evidence in defence. The trial before a Magistrate may 
be (a) in summons eases (Criminal Procedure Code, s. 224), or (6) in warrant cases 
(ss. 252, 254, 257), or (c) summary (s. 262). A Magistrate may also inquire into 
cases triable by the Court of Session or High Court (s. 208). "^Vhere a trial takes 
place before a Court of Session, or High Court, the procedure as laid down in ss. 271, 
226, 289, 290, 291 and 292 of the Criminal Procedure Code is followed. In hearing 
appeals, the appellant begins and if necessary the other side is heard next (s. 423). 

Commission. — In both civil and criminal proceedings witnesses may be exa- 
mined on commission, where evidently the same rules will apply respectively (see 
Civil Procedure Code, O. XXVI, rr. 1-8; Criminal Procedure Code, ss. 503-507). 
Evidence taken on commission is later put on record of the case.^ 

1 . ‘Discretion of the Court.’ — The Court is very slow to interfere with the 
discretion cf counsel as to the order in which witnesses should be examined.^ While 
counsel has discretion, the Court has also the power to direct the order in whicli 
witnesses cited by the party shall be examined.® 

136. When either party proposes to give evidence of any fact, the 
Judge may ask the party proposing to give the evi- 
judge to decide as dencc in what manner the alleged fact, if proved, 

1 1 y o «vi- relevant ; and the Judge shall admit the 

evidence if he thinks that the fact, if proved, would 
be relevant and not otherwise. 

If the fact proposed to be proved is one of which evidence is admis- 
sible only upon proof of some other fact, such last-mentioned fact must 
be proved before evidence is given of the fact first mentioned, unless the 
party undertakes to give proof of such fact, and the Court is satisfied 
with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged 
fact being first proved, the Judge may, in his discretion, either permit 
evidence of the first fact to be given before the second fact is proved, or 
require evidence to be given of the second fact before evidence is given 
of the first fact. 

ILLUSTRATIONS. 

(a) It is proposed to prove a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section 32, 

The fact that the person is dead must be proved by the person proposing to 
prove the statement, before evidence is given of the statement* 

(b) It is proposed to prove, by a copy, the contents of a document said to 
be lost. 

^ Kusum Kumari Boy v. Saiya ® Per Stanley, J., in Kedar Nmth 
Banjan Das, (1903) SO. Cal. 999 ; Man Ghose v. Bhnpendra Nath Bose, (1900) 
<Gobwda Chowdhuri v, Shashindra Chan- 5 C. W-. N. xv. 

dm Chowdhuri, (1907) 35 Cak 28 ; ^ In the goods of Gopessur Dutt^ 

Dhanu Bam Mahio v. Murli Mahto, (1911) 16 C. W. N. 265. 

fl909) 86 Cal. 566. 
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The fact that the origmal is lost must be proved by the person proposing to 
produce the copy, before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have been stolen.- 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The 
Court may, in its discretion, either require the property to be identified before 
tlie denial of the possession is proved, or permit the denial of possession to be proved 
before the property is identified. 

id) It is proposed to prove a fact (A) which is said to have been the cause 
or effect of a fact in issue. There are several intermediate facts (B, C and D) which 
must be shown to exist before the fact (A) can be regarded as the cause or effect 
of the fact in issue. The Court may either permit A to be proved before B, C and 
X> is proved, or may require proof of B, C and D before permitting proof of A. 

GOMMENT.-~This section embodies three cardinal rules as to the admissibi- 
lity of evidence. 

Clause 1. — In order to focus the attention of the litigants to the points in dis- 
pute between them, issues are raised on the pleadings. The parties are called 
upon to lead evidence on them. Such evidence must primarily relate to facts in 
issue; but it may also refer to relevant facts (s. 5). In the latter case, the first 
paragraph of this section enables the presiding Judge to ask the party to show tlie 
relevancy of the fact which is sought to be proved. Questions of admissibility of 
evidence are to be determined by the Judge. 

In dealing with the relevancy of facts as above, two sets of special circum- 
stances may arise ; first, where the evidence of one fact is admissible only upon proof 
of some other fact, such last-mentioned fact must be proved first, unless the Court 
accepts the undertaking by the party that it will be proved later on (cl. 2) ; and, 
secondly, where the relevancy of one fact depends upon the proof of another fact, 
the Judge may in his discretion permit either of them to be proved first (cl. 3). 

It is the bounden duty of a party, personally knowing the whole circumstances 
of the case, to give evidence on his own behalf and to submit to cross-examination. 
His non-appearance as a witness would be the strongest possible circumstance 
going to discredit the truth of his case.^ 

Clause 2, — This clause should be read with s. 104. Its purpose is to facilitate 
a party in laying his case before the Court. Where a witness in the box deposes 
to a story, some portions of which would become admissible only on proof of certain 
other facts, it is convenient as well as economical in time to permit him to complete 
his story, as soon as the party calling him gives an assurance that such other facts 
will be proved by him later on. Illustrations (a) and (&) demonstrate the applica- 
tion of the rule. 

Clause 3. — This clause is expressed in wider terms than el. 2. When the re- 
levancy of one fact depends upon the proof of another fact, the Judge has full dis- 
cretion to allow either fact to be proved first. The clause is illustrated by illustra- 
tions (c) and (d). 

Questions as to the admissibility of evidence should be decided as they arise 
and should not be reserved until judgment in the case is given.^ Where a Judge 

3- Gurhaksh Singh v. Gurdial Singhs (1889) 17 Cal. 173 ; Jtamjihun Serowgy 

(1927) 29 Bom. L. R. 1302, p.c. v. Oghore Nath ChaUerjee, (1897) 25 

® Jadu Mai v. Bhtibctaran Nundy, Cal. 401. 
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is in doubt as to the admissibility of a particular piece of evidence he should declare 
in favour of admissibility rather than of non-admissibility.^ 

137. The examination of a witness by the party who calls him shall 
Examination-in-chief. be Called his examinatioB-in-chief. 


Cross- examination. 


Ke-examination. 


The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to the 
cross-examination by the party who called him, shall 
be called his re-examination. 


COMMENT. — ^^he third para, means, “where a witness has been cross- 
examined, and is then examined by the party who called him, such subsequent 
examination shall he called his re-examination.”® 

138. Witnesses shall be first examined-in-chief, then (if the adverse 
Order of examina- party SO dcsircs) cross- examined, then (if the party 
^ions. calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant / 
facts but the cross-examination need not be confined to the facts to 
which the witness testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and, if new matter 

permission of the Court, introduced in re- | ^ 
examination, the adverse party xnay further cross- ' 
examine upon that matter. 

COMMENT. — ^The examination of witnesses is viva voce' (O. XVIII, r, 4). 

It is always in the form of questions and answers. The deposition is usually 
taken down in the form of a narrative formed out of the answers (O. XVIII, r. 5). 
Where a question is objected to and yet allowed by the Court to he put, the question 
and its answer are taken down verbatim (O, XVIII, r. 10). At the end of the de- 
jposition, it is read out to the witness and signed by the presiding officer (O. XVIII, 
i. 5). 

The mva voce examination consists generally of three stages : first of all, the 
witness is examined by the party who calls him; this is called examination-in- 
chief (s. 137). He is next examined by the adverse party; this is called cross- 
examination (s. 137). Finally he is examined again by the party who called him; 
this is called re-examination (s. 137). 

Section 256 of the Criminal Procedure Code, giving the accused a right in a 
warrant case to cross-examine the witnesses for the prosecution after a charge has 
been framed, is an exception to the general rule. In the exercise of the inherent 
powers of the Court, the Magistrate in an inquiry under Chapter XVIII of the Code 
of Criminal Procedure may allow the accused to reserve cross-examination for 
a future occasion in the special circumstances of a case.® 

Examination- in- chief, — This will ordinarily be in the form of a connected 
narrative, brought out by questions put to the witness by the party calling him. 

1 Per Straight, J., in The Collector ® Stokes, VoL II, p. 025- 

of Gorakhpur v. Palakdhari Singh, ® G. V, Baman v. Emperor, (1920) 

<1889) 12 All. 1,26, F.B. 57 Cal. 44. 
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It must relate to relevant facts [s. 138 (2) ]. No leading questions can be asked 
(s. 142). 

‘‘Unless evidence of rejjutation be admissible, witnesses must, in general, 
merely speak to facts within their own knowledge, and they will not be permit- 
ted to express their own belief or opinion Though a witness, in general, 

must depose to such facts only as are within his own knowledge, the law does not 
require him to speak with such expression of certainty as to exclude all doubt. 
For, whatever may be the nature of the subject, if the witness has any personal 
recollection of the fact under investigation, he may state what he remembers 
concerning it, and leave the jury to judge of the weight of his testimony. If the 
impression on his mind be so slight as to justify the belief that it may have been 
derived from others, or may be some unwarrantable deduction of his owm dull 
imderstanding or lively imagination, it will be rejected.”^ On some particular 
subjects, positive and direct testimony may often be unattainable, and, in such 
cases, a witness is allow^ed to testify to his belief or opinion, or even to draw in- 
ferences respecting the fact in question from other facts, provided these last facts 
be wilhin his personal knowledge.- 

This mode of examination, however, chiefly prevails on questions of science 
or trade, where, from the difliculty, and occasional impossibility, of obtaining more 
direct and positive evidence, persons of skill, sometimes called experts, are allowed, 
not only to testify to facts, but to give their opinions in evidence.’’* 

“On the other hand, the opinions of skilled witnesses cannot be received 

when the inquiry relates to a subject which does not require any peculiar habits 
or course of study to qualify a man to imderstand it Thus, evidence is inadmis- 
sible to prove that one name, or one trade mark, so nearly resembles another as to 
be calculated to deceive, or that the make-up of one tin of coffee is so like another 
as to be calculated to deceive purchasers. Witnesses are not permitted to state 
their views on matters of moral or legal obligation, or on the manner in which other 
persons would probably have been influenced had the parties acted in one way 
rather than another. . . .To put it briefly, a witness may not, on other than scienti- 
fic subjects, be asked to state his opinion upon a question of fact which is the very 
issue for the jury, as, for instance, whether a driver is careful; a road dangerous; 
or an assault or homicide justifiable. Nor may he be asked whether a clause in 
a contract restricting trade is reasonable or unreasonable, for this is a question for 
the Judge.”* 

“The opinions of scientific witnesses are admissible in evidence, not only 
where they rest on the personal observation of the witness himself, and on facts 
within his own knowledge, but even where they are merely founded on the case 
m proved by other witnesses at the triaL But here the witness cannot in strictness 
foe asked his opinion respecting the very point which the jury are to determine.”^ 

It is the duty of counsel to bring out clearly and in proper chronological order 
every relevant fact in support of his client’s case to which the witness Oan depose. 
This task is more difficult than may at first sight appear. The timid witness must 
be encouraged; the talkative witness repressed; the witness who is too strong a 
partisan must be kept in check. And yet counsel must not suggest to the witness 
what he is to say. An honest witness, however, should be left to tell his tale in 
his own way with as little interruption from counsel as possible. 

1 Taylor, 12th Edn., ss. 1414-15, * IMd., s. 1419, pp. <>02, fiOS. 

pp. 898-99. fi mu, s. 1421, p. 904. 

2 Ibid, s. 1410, p. 899. Powell, 10th Edn., p. 458. 

3 s. 1417, p, 900. 
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The statements made in examination-m-elilef, however, lose much of tlielr 
credibility and weight, unless they are put into the crucible of cross-examination 
and emerge unscathed from the test. 

Cross-examination. — ^The testimony of a witness is not legal evidence unless 
it is subject to cross-examination; and where no opportimity has been given to 
the appellant’s counsel to test the veracity of the principal prosecution witness 
or where owing to the refractory attitude of the witness the Court is constrained 
to terminate all of a sudden and prematurely the cross-examination of the witness, 
the evidence of such a witness is not legal testimony and cannot be the basis of 
a judicial pronouncement,^ No evidence affecting a party is admissible against that • 
party unless the latter has had an opportunity of testing its truthfulness by cross- 
examination.^ “The exercise of this right [cross-examination] is justly regarded 
' as one of the most efficacious tests which the law has devised for the discovery ol" 
truth. By means of it, the situation of the witness with respect to the parties and 
to the subject of litigation, his interest, his motives, his inclination and prejudices^ * : 
his character, his means of obtaining a correct and certain knowledge of the facts 
to which he bears testimony, the manner in which he has used those means, his ! 
powers of discernment, memory, and description, are all fully investigated, ascer- \ 
tained, and submitted to the consideration of the jury, who have an opportunity 
of observing his demeanour, and of determining the just value of his testimony. 

It is not easy for a witness, subjected to this test, to impose on a Court or jury, for, 
however artful the fabrication of falsehood may be, it cannot embrace all the cir- 
cumstances to which cross-examination may be extended. 

The objects of cross-examination are to impeach the accuracy, credibility, 
and general value of the evidence given in chief; to sift the facts already stated 
by the witness, to detect and expose discrepancies, or to elicit suppressed facts 
which will support the case of the cross-examining party.* 

When the examination-in-chief has resulted in clear, conclusive, or unim- 
peachable evidence, it may be prudent for the adverse party not to cross-examine; 
for, in such a case, he may by so doing, instead of weakening the evidence, merely 
strengthen and confirm it. So, too, he will generally not cross-examine a witness, j 
whose evidence he admits, or which cannot possibly injure his case. Reckless ; 
cross-examination, moreover, often lets in evidence which before was not admis- " 
sible.® I 

Cross-examination, though a very powerful, is also a very dangerous engine. [ 
It is a double-edged weapon, and as often wounds him who weilds it, as him at whom | 
t is aimed. To wield it to advantage requires great practice and natural tact, f 
In the hands of the raw and inexperieneed advocate, we frequently see it do more * 
injury than good to his cause. Yet it is in this branch of forensic practice that 
the youthful advocate is most eager for display. The old and wary pleader re- 
members that the witness is hostile to him, and is perhaps on the watch to inflict 
damage on his cause. Every question is likely to give such a witness an opportunity ; 
^ of clinching the nail he has driven before, if not of starting new matter, which the j 
examination-in-ehief may not have elicited, but which may be further pursued on i 
re-examination. Therefore unless there is some very good ground for believing I 
that the witness can be broken down, or convicted of falsehood, it is rarely good 

1 likim Kumar v. King-Emperor, ® Tavlor, 12th Edn., s. 1428, p. @10. 

(1936) 12 Luck. 553, * Powell, 10th Edo., p. 463. 

2 Maganlal v. King-Emperor^ [WM] ® Ibid. 

Nag. 126, 
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policy to submit him to a severe cross-examination. Sometimes a cross-examina* 
tion is little more than affectation, in order that the pleader may not seem to let the 
witness go without question, as if he were totally impregnable : and a few questions 
are asked to shake his credit, or show the weakness of his memory. Sometimes 
too, a cross-examination may have the fishing object of eliciting some haphazard 
reply, which will open up matter favourable to the examiner on further pursuit. 
But generally speaking, cross-examination is to be warily approached, and the 
way carefully felt. Its use should be sparing; yet in mofussil practice the cross- 
examinations are scarcely less remarkable for their length than the utter irrele- 
vancy and futility of their character.^ 

The trend of the cross-examination is in most cases determined by the line 
of narrative unfolded in the examination-in-chief. It is usual to take each im- 
portant item so deposed to and to cross-examine the witness upon it. Its pur- 
pose is two-fold. First of all, the cross-examiner tries to discover if the story 
told by the witness-in-chief is tainted by exaggerations or falsehoods. Secondly, 
the adverse party can in some cases construct his line of defence from out of the 
mouth of the witness. 

The essence of cross-examination is, that it is the interrogation by the advocate 
of one party of a witness called by his adversary with the object either to obtain 
from such witness admissions favourable to his cause, or to discredit him. Cross- 
examination is the most effective of all means for extracting truth and exposing 
falsehood.® 

In England and in Ireland “cross-examination is not limited to the matters 
upon which the witness has already been examined in chief, but extends to the 
whole case, and, therefore, if a plaintiff calls a witness to prove the simplest fact 
connected with his case, the defendant is at liberty to cross-examine him on every 
issue, and by putting leading questions to establish, if he can, his entire defence. 
So far has this doctrine been carried that, even where it was requisite that the 
substantial, though not the nominal, party in the cause should be called by his 
adversary for the sake of formal proof only, it was held that he was thereby made 
a witness for all purposes, and may he cross-examined as to the whole case,”® 

A skilful cross-examination is the highest attainment of an advocate’s art. 
It is diflicult to frame any rules governing it ; as its technique can be acquired 
only by natural instincts or by long practice. The Act has, however, laid down 
some rules of guidance. 

Like examination-in-ehief, cross-examination must ‘relate to relevant facts’ : 
but unlike re-examination, it need not be confined to facts deposed to in*the pre- 
ceding examination (s. 138), Further, it differs from both of them, inasmuch as 
leading questions can be asked (ss. 142, 143). 

No cross-examination can be allowed of a witness who is “summoned to 
produce a document” (s. 139), but it is competent of a witness to character (s, 140). 
Similarly, a witness may be cross-examined as to previous statements made by 
him in writing or reduced into writing, and relevant to matters in question without 
such writing being shown to him or being proved (s. 145). 

The range of cross-examination is Unlimited, the only circumscribing limits 
being that it must ‘relate to relevant facts’ (s. 138). 


^ Norton on Evidence, 3rd Edn., 
S. 418, p. 222. 

® Meer Sujad AH Khan Na^ab 
ZoolSukar Dowla Mahadoor v, Lalla 
L. B,— 18 . 


Kasheenath Boss, (1866) 6 W. R. (Civil) 
181,182. 

® Taylor, 12th Edn,, s. 1432, p. 914. 
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By ss. 146 to 150 the Legislature has tried to give very wide powers to the 
cross-examiner to help him in landing out the truth in oral depositions laid out 
before the Court. But the Legislature protects the witness (i) from consequences t 
which he might incur from speaking the truth; and (ii) from needless questions, 
for the cross-examiner lias to see that the imputations he makes against the witness 
.'are well-founded. j 

In the course of cross-examination, a witness may he asked questions [ 

(1) to test his veracity; j 

(2) to discover who he is and what is his position in life; I 

(6) to shake his credit by injuring his character, although his answer might 1 

criminate him or expose him to penalty or forfeiture (s. 146). ' 

The cross-examiner is treading on safe ground so far as (1) and (2) are con- 
cerned. As regards (3), complex set of considerations present themselves. If 
the questions refer to a relevant matter the provisions of s. 132 are applicable 
(s. 147). If, however, the questions refer to an irrelevant matter, they are proper— 

(1) if the truth or imputation conveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness. 

They are improper — j 

(1) if the imputation conveyed by them relates to matters so remote in time 5 

or of such a character that they would not affect the credibility of 
the witness; 

(2) if there is a great disproportion between the importance of the impu- 

tation made against the witness’s character and the importance of ^ 
his evidence (s. 148). 

Before such questions are asked, the person putting them must have reason- 
able grounds for thinking that the imputation was well-founded (s. 149). If any i 
lawyer asks such question without reasonable grounds, the Court may report the 
case to the High Court or other authority to which he is subject (s. 148). 

All questions or inquiries wliich are indecent or scandalous, unless they relate 
to facts in issue, are to be avoided (s. 151); so also all questions which are calculated 
to insult or annoy or couched in needlessly offensive form (s. 152). 

Cross-examination is in almost all cases undertaken by the adverse party; 
but the Court may permit a party to cross-examine his own witness if he proves 
to be a hostile witness (s. 154), | 

In criminal eases (warrant cases) tried by Magistrates, the accused person f 
can, after the charge has been framed and he has given his plea, re-call and cross- 
examine any witness for the prosecution (Criminal Procedure Code, s. 256). ; 

An accused person may cross-examine a witness called by a co-accused for his 
defence when the case of the second accused is adverse to that of the first.^ 

Where the prosecution declines to call in the Court of Session a witness for 
the Crown who has been examined in the Magistrate’s Court, and such witness \ 
m thereupon placed in the witness-box by counsel for the defence, the counsel for 
the defence is not entitled to commence his examination of the witness by ques- 5 
tioning him as to what he had deposed in the Magistrate’s Court. Questions as 
to his previous deposition are, under the circumstances, only admissible by way 
of cross-examination, with the permission of the Court, if the witness proves himself 1 
a hostile witness.^ ' ' | 

1 Bom Chand ChaMerjee v. Manif ® Queen-Empress v. Zawar Musen, 1 

SheOdi, {18«3) 21 Cal. 401. (1897) 20 All. 165. 
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Where the defences of a co-respondent or a co-defendant and the respondent or 
the defendant are identical, neither is entitled to cross-examine the other. It is only 
where the evidence of a co-defendant or a co-respondent is adverse to the defendant 
or the respondent that the defendant or respondent has the right to cross-examine.^ 
Ke-examination.— The object of re-examihation is to afford the party calling 
a -fitness an opportunity of filling in the lacuna or explaining the inconsistencies 
which the cross-examination has discovered in the examination-in-ciiief of the 
witness. It is accordingly limited to the explanation of matters referred to in 
cross-examination (s. 138). It partakes of the nature of examination-in-chief 
inasmuch as no leading questions can be asked (s. 142). 

The party who calls a witness has the right to re-examine him on all matters 
arising out of the cross-examination for the purpose of reconciling any discrepancies 
that may exist between the evidence on the examination-in-chief and that which 
has been given in cross-examination; or for the purpose of removing or diminishing 
any suspicion that the cross-examination may have cast on the evidenee-in-chiel'* 
or to enable the witness to state the whole truth as to matters which have only 
been partially dealt with in cross-examination.® 

In re-examination the party has a right to ask all questions which may be 
proper to draw forth an explanation of the meaning of the expressions used by 
the witness on cross-examination, if they be in themselves doubtful, and also of 
the motive, or provocation, which induced the witness to use those expressions, but 
he has no right to go further, and to introduce matter new in itself, and not suited 
to explain either the expressions or the motives of the witness.® If the counsel 
chooses to cross-examine the witness as to facts which were not admissible in evidence^ 
the other party has a right to re-examine him as to the evidence so given.^ If a 
question has been omitted in the examination-in-chief, and cannot, in strictness, 
be asked on re-examination as not arising out of the cross-examination, it is usual 
for counsel to request the Judge to make inquiry, and such a request is generally 
granted.® If the cross-examination is ineffeetive, no re-examination is, as a rule, 
made.. 

Tendering witness for cross-examination.— The practice of^ndering wit- 
nesses for cross-examination is inconsistent with this section. It ought never 
to be employed in the case of a witness whose evidence is not merely formal. The 
practice leads only to confusion and does not induce to the discovery of the truth.® 
Examination by Court. — It is not the province of the Court to examine the 
witnesses, unless the pleaders on either side have omittted to put some material 
question or questions; and the Court should, as a general rule, leave the witnesses 
to the pleaders to be dealt with as laid down in this section. ^ 

139, A person summoned to produce a document does not become 
, a witness by the mere fact that he produces it and 

person called to pro- canuot bc cross- examined unlcss and until he is called 

duce a document. ^ witlieSS. 


^ Ghadiali v. Ghadiali^ (1942) 48 
Bom. L. E. 36. 

a Powell, 10th Edn., p. 469. 

3 Taylor, 12th Edn., s. 1474, p. 939. 

4 s. 1475, p. 940. 

6 J&id., s. 1477, p, 942. 

® Emperor v. Kasamalli MirzalU^ 
(1941) 44 Bom. L. R. 27, [1942] Bom. 


384, E.B. ; Emperor v. Sadeppa Girep- 
pa Mutgii (1941) 43 Bom. L. R. 946, 
[1942] Bom. 115 ; Veera jEoravan, In 
re, (1929) 53 Mad. 69. 

Per Garth, C. J., in Noor Btae 
^Kari v. The Empress, (1880) 6 CaL 
279, 283. 
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COMMENT. — Principle. — witness siuiunoned merely to prod a docu- 
ment does not become a witness for purposes of cross-examination; since be may 
either attend the Court personally or may depute any person to produce the docu- 
ment in Court (Civil Procedure Code, O. XVI, r. 6; Criminal Procedure Code, s. 94), 
If he intentionally omits to produce the document, he commits the offence punish- 
able by s, 175 of the Indian Penal Code, or s. 480 of the Criminal Procedure Code, 
This section must be read with s. 162. 

Where a witness denies, on oath, that he has the possession or means of pro- 
ducing a particular document, he can, if he has been guilty of falsehood, be pro- 
secuted for giving false evidence in a judicial proceeding.^ The summons to pro- 
duce a document is in English law called a sub poena duces tecum. 

Witnesses to cha- 140. Witnesses to ehai-acter may be cross- 
raet'r. examined and re-examined. 


COMMENT, — This section must be read with S. 53. In most cases, witnesses 
to character not only may but must be cross-examined. The use of character 
evidence is to assist the Court in estimating the value of the evidence brought 
against the accused. Holt, C. J., observed in a case that “a man is not bom a 
Imave; there must be time to make him so; nor is he presently discovered after 
he becomes one. A man may be reputed an able man this year, and yet be a beggar 
the next; it is a misfortune that happens to many men, and his former reputation 
will signify nothing to him upon this occasion. ”2 

English law. — ^Where witnesses are simply called to speak to the character 
of a prisoner, it is not usual to cross-examine them, excepting in special circum- 
stances.® 

141 • Any question suggesting the answer which the person putting 

^ \ it wishes or expects to receive is called a leadinsf 

Leading questions. 

142. Leading questions must not, if objected to by the adverse , 
party, be asked in an examination-in-chief, dr in a ' 
must not re- examination, except with the permission of the , 
Court. 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been already 
sufficTiail^pro 

whJn they may be ' 143. Leading qucstions may be asked in 

cross-examination.. 

COMMENT, — ^A ‘leading question’ is one which suggests to the witness the 
answer which it is desired he should give. But if it merely suggests a subject, 
without suggesting an answer or a specific thing, it is not leading. Leading ques- 
tions cannot ordinarily be asked in examination-in-chief or re-examination. The 
witness is presumed to be biased in favour of the party examining him and might 
thus be prompted. The reason for excluding leading questions is quite obvious : 
it would enable a party to prepare his story and evolve it in his very words" from 
the mouth of his witnesses in Court. It would tend to dimmish chances of detection 
. of a concocted story. If a witness is allowed to give his narrative in Ms own words, 

1 Per West, J., in In re Premchand How, St. Tr. 559, 596. 

Domlcdram, (1887) 12 Bom, 63, 65. ® Taylor, 12th Edn., s. 1429, p. 911 ; 

® Baagen Swendsen, (1902) 14 Best, 12th Edn., s, 262, p. 240, 
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he IS likely, if the story is made wp, to leave some loopholes, to which the cross- 
examiner will scarcely fail to direct his attack. 

tfCading questions can only be asked in examination-in-chief when they refer 
to matters which are (1) introductory; (2) undisputed; or (8) sufficiently proved. 
For, if it were not allowed to approach the points at issue by such questions, the 
examination would be most inconveniently protracted. To abridge the proceed- 
ings, and bring the witness as soon as possible to the material points on which he 
is to speak, counsel may lead him on to that length, and may re-capitulate to him 
the acknowledged facts of the case which have been already established.^ 

It is the Court, and not counsel for the Crown, who can determine whether 
leading questions should be permitted, and the responsibility for that permission 
rests on the Court.® 

leading questions can be freely asked in cross-examination : “First, and 
principally, on the supposition that the witness has a bias in favour of the party 
bringing him forward, and hostile to his opponent. Secondly, that the party 
calling a witness has an advantage over his adversary, in knowing beforehand 
what the witness will prove, or at least is expected to prove; and that, consequently, 
if he were allowed to lead, he might interrogate in such a manner as to extract only 
so much of the knowledge of the witness as would be favourable to his side, or even 
put a false gloss upon the whole.”® 

With respect to the mode of conducting a cross-examination, it is admitted 
on all hands that leading questions may in general be asked, but this does not 
mean that the counsel may go the length of putting the very words into the mouth 
of the witness which he is to echo back again. Neither does it sanction the putting 
of a question assuming that facts have been proved which have not been proved, 
or that particular answers have been given contrary to the fact. The rule ought 
also to receive some further qualification where the witness is evidently hostile to 
the party calling him, for although it appears in one case to have been laid down 
that leading questions may always be put in cross-examination, whether a witness 
be unwilling or not, some restriction should surely he imposed where the witness 
betrays a vehement desire to serve the cross-examining party. It is no answer 
to say that the party, who originally called the witness, has brought the evil on 
Ms own head, for a fraudulent witness might purposely conceal his bias in favour 
of one party, and thus induce the other to caH Mm, or he might be an attesting wit- 
ness, or other person whom it was necessary to examine to establish some technical 
part of the case. To allow such a witness to have the most favourable answers 
suggested to Mm through the medium of leading questions would be obviously 
uniust.'* 

144. Any witness may be asked, whilst under examination, 
whether any contract, grant or other disposition of 
rcSTawHtxnl pi^operty, as to which he is giving evidence, was not 

contained in a document, and if he says that it was, 
or if he is about to make any statement as to the contents of any docu- 
ment, which, in. the opinion of the Court, ought to be produced, the 
adverse party may object to such evidence being given until such docu- 

^ Taylor, 12th Edn., s. 1404, p. 890. Cal. 467, 509, 

® Per Jenkins, C. J,, in Barindra ® Best, 12th Edn., s. 641, p. 563. 

Kwimw Ghose v. Emperor, (1909) 37 * Taylor, 12th Edn., s. 1431, p. 912. 
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Hient is produced, or until facts have been proved which entitle the 
party who called the witness to give secondary evidence of it. 

^xjplanation. — K witness may give oral evidence of statements made 
by other persons about the contents of documents if such statements are 
in themselves relevant facts. j 


ILLUSTRATION. I 

i' 

The question is, whether A assaulted B. I 

C deposes that he heard A say to D — *‘B wrote a letter accusing me of theft, I 
and I will be revenged on him.” This statement is relevant, as showing A’s motive I 
for the assault, and evidence may be given of it, though no other evidence is given ' 
about the letter. J 

COMMENT. — ^This section is meant to enable parties to carry out the pro- 
visions of ss. 91 and 92. It should be read along with those sections. It refers 
both to the examina,tion-in-chief and cross-examination. A party can compel 
the opposite party to produce a document (or to make out a case for letting in its 
secondary evidence) — 

(1) when a witness is about to give evidence as to any {a) contract, (b) grant, 
or (c) other disposition of property, which is contained in a document; or 

(2) when he is about to make any statement as to the contents of any docu- 
ment. 

This rule does not forbid a witness to give oral evidence of statements as to 
relevant facts, made by other persons, about the contents of documents. | 

• . ■ 

145. A witness may be cross-examined as to previous statements 

made by him in writing or reduced into writing, and | 

Cross-examination as relevant to matters in question, without such writing - 

in writing. being showu to him, or being proved ; but, if it is s 

intended to contradict him by the writing, his 
attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him. 

COMMENT. — In a way this section is an exception to the general rule for- 
bidding all use of the contents of a written document until the document itself be 
produced, | 

Object. — ^This section indicates one of the modes in which the credit of a 
witness may be impeached.^ i 

Principle. — ^A witness may be cross-examined as to any statements as to 
relevant facts made by him on a former occasion, in writing or reduced into writing, 
without showing the writing to him or proving the same. But if it is intended 
to contradict Mm by the writing, his attention must be called to the WTiting. The i 

object of this provision is either to test the memory of a witness or to contradict | 
him by previous statements in writing. Such writing may be documents, letters, { 
depositions, police diaries, etc. It must be noted that the previous record is in ' 
writing. The witness may also be contradicted by his previous verbal statements 
(s. 153, Exception 2). | 

A witness may be questioned as to his previous written statements for two | 
purposes : it may foe to test Ms memory; and the very object would he defeated I 
if the writing were placed in Ms hand before the questions were asked; or it may ? 

^ Queen-Empress v. Mannu^ (1897) 19 All, 390, 421, f.b. 
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be to contradict him; and here it would be obviously unfair not to give him every 
opportunity of seeing how the matter really stands. 

If you intend to impeach a witness you are bound, whilst lie is in the box,, 
to give Mm an opportunity of making any explanation which is open to Mm, and 
that is not only a rule of professional practice in the conduct of a case, but is essen- 
tial to fair play and fair dealing with witnesses.’^ 

In order that a previous statement reduced to writing may be used in cross- 
examination, it is not necessary that the writing must be by a person having juris- 
diction to reduce the statement to writing.^ 

Contradiction of witness. — ^As regards the contradiction of a witness by a 
previous statement, s. 162 of the Code of Criminal Procedure sanctions a very ex- 
traordinary procedure. This section in its ordinary application is intended for the 
purpose of such contradiction by a written previous statement for which the witness 
is responsible. This cannot in terms apply to a statement recorded imder s. 161 
of the Code of Criminal Procedure, for the record of wMch he cannot be held to be 
directly responsible and winch he does not sign. The Legislature, however, intended 
that the principle of this section should apply and that the attention of the witness 
should be called to those parts of diary entries by which it is intended to contradict 
him by proving that they represent the actual statement of the witness to the police. 
In many cases the investigating officer may be able to prove that the writing is an 
accurate record or at any rate, a correct summary of the statements made to him 
by the witness during the course of the investigation. In that event, the writing 
comes on the record as proof of the statement of the witness.® 

Documents, — witness can be confronted with the statements made in writ- 
ing in his account-books : but a clerk who writes the accounts at the mere dictation 
of his employer cannot be so confronted. In a case, A was employed by B, at 
intervals of a week or fortnight, to write up B’s account-books, B furnishing him 
with the necessary information either orally or from loose memoranda. It was 
held that the entries so made could not be given in evidence to contradict A under 
this section, as previous statements made by him in writing. The statements 
were really made, not by A but by B, under whose instructions A had written 
them.4 

Depositions. — ^This section, wMch has to be read with s. 162 of the Code 
of Criminal Procedure, quite clearly indicates that the attention of a witness is to 
be called to the previous statement before the writing can be proved. If the witness 
admits the previous statement, or explains any discrepancy or contradiction, it 
becomes unnecessary for the statement thereafter to be proved. On the other hand 
if the statement still requires to be proved that can be done by calling the person 
before whom the statement was made.® In a trial before a Court of Session, counsel 
for the accused is not entitled to refer to the depositions given before the com- 
mitting Magistrate for the puipose of contradicting the witnesses before the Sessions 
Court, without drawing their attention to the alleged contradictions in their pre- 
vious depositions and giving them an opportunity of explaining the same.® 

^ Per Lord Herschell, L. C., in 4 Bom. 576. 

Browne v. Dunn, (1893) 6 R. 67 — ^H. L. ® Muzaffar Khan v. The Crown, 

2 Bamkishun, (1945) 24 Pat. 623. (1939) 20 Lab. 509. 

® Heramba Lai Ghosh v. Emperor, ® Emperor v. Zawar Bahmmi, 

[1945] 1 Cal. 326. (1902) 31 Cal. 142, f.b. ; Queen-Em- 

* Munchershaw Bezonji v. The New press v. Dan Sahai, (1885) 7 All. 802; 
Dhurumsey S. & W. Company, (1880) Beg* v. Arjim Megha, (1874) 11 B. 
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Section 162 of the Criminal Procedure Code provides that the accused may 
be furnished with a copy of the statement of a witness, “in order that any part 
of such statement, if duly proved, may be used to contradict such witness in the 
manner provided by s. 145 of the Indian Evidence Act, 1872.” The words “if 
duly proved” clearly shoSv that the record of the statement cannot be admitted 
in evidence straightaway but that the officer before whom the statement was made 
should ordinarily be examined as to any alleged statement or omitted statement 
that is relied upon by the accused for the purpose of contradicting the witness. 
The provisions of s. 67 of the Evidence Act apply to this case, as well as to any 
other similar case. Under s. 162 of the Criminal Procedure Code as amended 
it is not now permissible for statements to the police, whether oral or written, to 
he put in evidence, in order to corroborate a prosecution witness, or to contradict 
a defence witness. A statement to the police can only be used for one purpose, 
and that is, by the accused to contradict a prosecution witness in the manner pro- 
vided by this section.^ The only w'ay a witness can be contradicted by a state- 
ment made to the police, under the provisions of s. 162 of the Criminal Procedure 
Code, is to prove that portion of his statement to the police w^hich contradicts his 
evidence and to put it to him under this section so that the witness may foe given 
an opportunity of explaining the contradiction; statements made to the police 
cannot be used at a trial in any other way.® A previous statement of a witness 
recorded under s. 164 of the Criminal Procedure Code can be used as provided for 
by this section and s. 155, but it cannot be used as substantive evidence of the 
facts deposed to therein.® 

The first information report recorded under s. 154, Criminal Procedure Code, 
may be used to contradict the former under this section.* A first information 
report is not ordinarily substantive evidence. It is merely a previous statement, 
which may be proved by the prosecution for the purpose of corroborating the first 
informant, and may be used by the defence for the purpose of contradicting him. 
For the latter purpose it is essential that the attention of the witness should be drawn 
to those parts of the document, which it is intended to use for the purpose of con- 
tradicting him, in order that he may be given an opportunity to furnish a suit- 
able explanation with regard to the alleged contradictions. Statements in the first 
information report cannot be used for the purpose of discrediting any witness 
other than the first informant, for such use is in effect to treat the first informa- 
tion report as substantive evidence in the case.® 

Police diaries. — “It is the absolute duty of Judges and Magistrates to en- 
tirely disregard all statements and entries in special diaries as being in any sense 
legal evidence for any purpose, except for one solitary purpose of contradicting 
the Police-officer who made the special diary when they do afford such a contra- 
diction; and even in tliat case they are not evidence of anything except that such 
Police-officer made the particular entry which is at variance with his subsequently 

H. C, 2S1 ; Emperor v. LaksJman^ 

(1015) 17 Bom. L. R. 590; Bal Gan^ 
gadhar Tilak v. Shri Shriniwas Pandit , 

(1915) 17 Bom. L. R. 527, 42 I. A. 

1S5, 89 Bom. 441. 

1 Emperor v. Vitku Balu, (1924) 

26 Bom. U. R. 965 ; Emperor v. Shaikh 
Usman, (1927) 52 Bom. 195, 29 Bom. 

L. R, 1581 ; Azim'oddu v. Emperor, 

(1926) 54 Cai. 287. 


® The Crown v. Ibrahim, (1927) 8 
Lab. 605; Gopi Chand v. The Crown, 
(1930) 11 Lah. 460 ; Narayana v. King- 
Emperor, (1932) 56 Mad. 231. 

® Emperor v. Bishun Bait, (1927) 
50 All. 242. 

* Manimohan Ghosh v. Emperor, 
(1931) 58 Cal. 1312. 

® Emperor v. Eohemuddin Mandal, 
[1943] 2 Cal. 381. 
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given evidence; they are not evidence that what is stated in the entry was trae 
or correctly represents what was said or done.’’^ 

‘‘Where the Police officer who made the special diary is allowed to refresh 
his memory and does look at an entry in the Diary for the purpose of refreshing 
Ms memory, the provisions of s. 161 of the Indian Evidence Act. .. .apply, and 
the accused or his agent is entitled to see such entry in the special diary and to 
cross-examine such Police officer thereupon. There is no provision in s. 172 of 
the Code of Criminal Procedure enabling any person other than the Police officer 
who made the special diary to refresh his memory by looking at the special diary 
and the necessary implication is that a special diary cannot be used to enable any 
witness other than the Police officer who made the special diary to refresh his memory 
by looking at it. This is in truth a general principle of law. The Criminal Court, 
but not an accused person or his agent, unless the Police officer has been allowed 
to look at the diary in order to refresh his memory, can use the special diary for the 
purpose of contradicting the Police officer who made it, but before doing so the Court 
must comply with the specific enactment of s. 145 of the Indian Evidence Act.. . 
and call the attention of the Police officer to such parts of the special diary as are 
to be used for the purpose of contradicting him, otherwise such a use of the special 
diary would be illegal. There is no provision in s. 172 of the Code of Criminal 
Procedure enabling the Court, the prosecution or the accused to use the special diaiy 
for the purpose of contradicting any witness other than the Police officer who made 
it, and the necessary implication is that the special diary cannot be used to contradict 
any witness other than the Police officer who made it. Section 145 of the Indian 
Evidence Act. . . .does not either extend or control the provisions of s. 172 of the 
Code of Criminal Procedure. It is only if the Court uses the special diary for the 
purpose of contradicting the Police officer who made it that s. 145 of the Indian 
Evidence Act. . . .applies, and in such case it applies for that purpose only, and not 
for the purpose of enabling the Court or a party to contradict any other witness in 
the case, or to show it or any part of its contents to any other witness. No reading 
of s. 172 of the Code of Criminal Procedure consistent with the rules of construction 
and a knowledge of the English language is possible by which the special diary is to 
be used to contradict any person except the Police officer who made it. It is not 
enacted in s. 172 of the Code of Criminal Procedure by reference to s. 145 of the 
Indian Evidence Act. , . .or otherwise that if the special diary is used by the Court to 
contradict the Police officer who made it, it may thereupon or thereafter be used to 
contradict any other witness in the case.”® The Privy Council has approved of 
this ruling in a criminal appeal from the judgment of the Court of the Judicial 
Commissioner of the Central Provinces. The Judicial Commissioner admitted in 
a murder trial statements made by witnesses to the police and entered in the 
police diary. The Judicial Committee observed that the .ludicial Commissioner 
went wrong in doing so and held that a diary made by the Police officer, under 
s, 172 of the Code of Criminal Procedure, might be used under that section to assist 
the Court which tried the case by suggesting means of further elucidating points 
which need clearing up, and which were material for the purpose of doing justice 
between the Cro^vn and the accused, but not as containing entries which would by 
themselves be taken to be evidence of any date, fact, or^ statement contained in 

^ Per Edge, C. J., in Queen-Empress ® Per Edge, C. J., in Queen-Empres 
V. Mannu, (1807) 19 All. 800, 412, v. Mannu, (1897) 19 All. 890, 393, 
F.B. Gazi v. Emperor^ (1906) 394, f.b. 

33 Cal. 1023, 1026, 1027. 
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the diary, and that the Police officer who made the diary might be confronted with it, 
but not any other witnessl^ 


Questions lawful in 
cross-examination. 


146. When a witness is cross-examined, he: 
may, in addition to the questions hereinbefore 
referred to,^ be asked any questions which tend- — 

(1) to test his veracity, 2 

(2) to discover who he is and what is his position in life,® or 

(3) to shake his credit, by injuring his character, although the 
answer to such questions might tend directly or indirectly to criminate 
him or might expose or tend directly or indirectly to expose him to a 
penalty or forfeiture. 


COMMENT. — Sections 146 to 152 deal with questions which can be put to 
a witness with a view to shake his credit by damaging his character. These sections 
along with s. 132 embrace the entire range of questions which can possibly be put 
to a witness. 


Scope, — ^This section gives very wide powers to the cross-examiner in addition 
to those given by s. 138; and is more extensive in scope. As long as the cross- 
examiner confines his questions to the points of testing the veracity of a witness 
or discovering his status in life, there seem to be no limits to his power of putting 
questions. But when he undertakes the difficult yet delicate task of impeaching 
the character of a witness, the following sections {ss. 147 to 150) give ample protection 
to a witness in speaking the truth and impose wholesome restraints upon groundless 
assertions levelled against him. ‘‘If any such question relates to a matter relevant 
to the suit or proceeding. . . .the provisions of s. 132 are by s. 147 declared applicable 
to it. If the question is as to a matter relevant only in so far as affects the credit of 
the witness by injuring his character, the Court is by s. 148 directed to decide whether 
or not the witness is to be compelled to answer, and may,, .warn the witness that 
he is not obliged to answer it. . , .When there is a question asked to which the answer 
may tend to criminate a witness, he may object that it is not as to a matter relevant 
to a matter in issue, or that, if relevant, it is relevant only as affecting his credit by 
injuring his character.”® 

This section extends the power of cross-examination far beyond the limits of 
s. 138, paragraph 2, which confines the cross-examination to relevant facts, including 
of course thejtacts in ilpfe.® 

Cross -esSmination to credit is necessarily irrelevant to any issue in an action, 
its relevancy consists in being addressed to the credit or discredit of the witness 
in the box so as to show that his evidence for or against the relevant issue is un- 
trustworthy; it is most relevant in a case where everything depends on the Judge’s 
belief or disbelief in the witness’s story.* 

1. ‘Hereinbefore referred to’, that is, referred to in s> 188, paragraph 2. 

2. ‘To test his veracity. ’ — witness may be examined hot only as to the 
relevant facts but also as to all facts which reasonably tend to affect the credibi- 
lity of his testimony. This is generally spoken of as cross-examination to credit. 


^ Dal Singh v. Emperor, (1917) 19 
Bom. L- R. 510, 44 I. A. 137, 44 Cal. 
876 ; King-Emperor v. Nga Lun Thoung, 
(1935) 13 Ran. 570, f.b. ; Ahmed Miya 
V. Emperor, [1944] 1 Cal. 133. 

® Per Turner, C. J., in The Queen 


V. Gopal Doss, (1881) 3 Mad. 271, 
278, F.B. 

® Markby, p. 107. 

* Bombay Cotton Co. v, Baja Bahadur 
Shivlal Motilal, (1915) 17 Bom. B. R. 
455, 42 I. A. 110, 39 Bom. 386. 
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inasmuch as a large part at any rate of the facts which are relied on for the purpt^e 

are facts wiueii toucli the credit and good name of the witness. But no such crc^s- 
examination can be legitimate unless it has some reasonable bearing on his credi"* 
biiity. 

3. *To discover who he is% etc, — As preliminary to the cross-examination 
of a witness as to facts in the case, it is common practice to make inquiry into his 
relations with the party on whose behalf he was called — ^business, social and family; 
also to enquire as to his feelings towards the party against w^hom his testimony 
has been given. This is permissible in order to place his testimony in a proper 
light with reference to bias in favour of the one party or prejudice against the other.^ 

147. If any such question relates to a matter 
relevant to the suit or proceeding, the provisions of 
‘ ' section 132 shaU apply thereto, 

COMMENT. — This section only applies to questions referred to in cl. (3) of 
the preceding section. It refers to “matters relevant to the suit or proceeding.” 
The following section (i.e., s. 148) refers to “matters not relevant to the suit or 
proceeding,” 

148. If any such question^ relates to a matter not relevant to the 
suit or proceeding, except in so far as it affects the 
Court to decide when Credit of the witncss by injuring his character, the 
and^when^tneL^<Sm? Court Shall decide whether or not the witness shall be 
polled to answer^ Compelled to answcF it, and may, if it thinks fit, 
warn the witness that he is not obliged to answer it. 
In exercising its discretion, the Court shall have regard to the follow- 
ing considerations : — 

(1) such questions are proper if they are of such a nature that the 
truth of the imputation conveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness on the matter to 
which he testifies : 

(2) such questions are improper if the imputation which they con- 
vey relates to matters so remote in time, or of such a character, that the 
truth of the imputation would not affect, or would affect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(3) such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’s 
character and the importance of his evidence : 

(4) the Court may, if it sees fit, draw, from the witness’s refusal to 
answer, the inference that the answer if given would be unfavourable. 

COMMENT. — Object. — Sections 148-152 are intended to protect a witness 
againt improper cross-examination — a protection wliich is often very much re- 
quired. But the protection offered by s, 148 is not very effectual, because an , 
innocent man will be eager to answer the question, and one w^ho is guilty will by 
a claim for protection merely confess his guilt. Nor does the threat contained 
in s. 149 and this section carry the matter much further.® 

^ Me Kelvey, s. 259. 


Markby, 107, 
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The object of this section is to prevent the unnecessary raking up of the past 
history of a witness, when it throws no light whatsoever on the questions at issue 
in a case. It protects a witness from the evils of a reckless and unjustifiable cross- 
examination under the guise of impeaching his credit. In the course of cross- 
examination, the temptation is always too great to run down a witness’s character; 
the Legislature has, therefore, wisely provided ample safeguards for the unfortunate 
witness and placed wholesome checks on the wily cross-examiner. It would seem 
that under this section a witness cannot be compelled to answer irrelevant questions; 
but if he chooses to answer them, he cannot be contradicted by other evidence 

“In connection with this subject, we may refer to some provisions which 
we have inserted in order to prevent the abuse of the power of cross-examination 
tq credit. We believe the existence of that power to be essential to the administra- 
tion of justice, and we believe it to be liable to great abuse. The need for the 
power and danger of its abuse are proved by English experience, but in this country 
litigation of various kinds, and criminal prosecutions in particular, are the great 
engines of malignity, and it is accordingly even more necessary here than in England, 
both to permit the exposure of corrupt motives and to prevent the use of the power 
of exposure as a means of gratifying malice. We have accordingly provided as 
follows: "I 

“Such questions may relate either to matters relevant to the case, or to matters 
not relevant to the case. If they relate to matters relevant to the case, we think 
that the witness ought to be compellable to answer, but that his answer should not 
afterwards be used against him. 

“If they relate to matters not relevant to the case except in so far as they 
affect the credit of the witness, we think that the witness ought not to be com- 
pelled to answer. His refusal to do so would, in most cases, serve the purpose 
of discrediting him, as well as an express admission that the imputation conveyed 
by the question was true,”^ 

“It has been much debated whether a witness is bound to answer any question, 
the direct and immediate effect of answering which might be to degrade his ehoeracter* 

On this subject the law still remains in a somewhat unsettled state, but thus much 
would seem to be clear, otz., that where the transaction, to which the witness is in- 
terrogated, forms any material part of the issue, he will be obliged to give evidence, 
however strongly it may reflect on his o^ conduct. Indeed, it would be alike 
^injust and impolitic to protect a 'mtness from answering a question, merely because 
it would have the effect of degrading him, when his testimony might be necessary 
for the protection of the property, the reputation, the liberty, or the life of a fellow- 
subject, or might at least be required for the due administration of public justice. 
Were such a rule of protection to prevail, a man who had been convicted and punished 
for a crime, would, if called as a witness against an accomplice, be excused from 
testifying to any of the transactions in which he had participated with the accused,, j 
and thus the guilty might escape.”* j 

1. ‘Any such question.* — ^When any such question, that is, the question i 
referred to in s. 146, is not relevant to the suit or proceeding, the Court must decide 
whether or not the witness should be compelled to answer it and may warn the 
witness that he is not obliged to answer it. 

Such questions are proper — 

^ Proceedings of the Legislative * Taylor, 12th Edn,, s. 1459, p. 982. 
Council, 
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(1) if they are of such a nature that the truth of the imputation made touches 
the credibility of the witness. 

They are improper — 

(1) if the imputation refers to matters (a) so remote in time, or (b) of such 
a character, that its truth does not affect the cre^bility of the witness; or 

(2) if there is a great disproportion between the importance of the imputation 
and the importance of the evidence. 

If the witness refuses to answer any quesion it is open to the Court to draw 
the inference that the answer if given would be unfavourable [cf. s. 114, ill. (b) ). 

GASES.— Glauses (l), (2).—On an indictment for rape, or for attempt at 
rape, or for an indecent assault, the prosecutrix cannot be asked in cross-examina- 
tion whether she had had connection with another person not the accused; and 
if she denies it evidence cannot be called to contradict her.^ But she can be asked 
whether she had on previous occasions connection with the accused,* or whether 
she was a common prostitute.* 

Clause (2). — The accused offered himself as a surety for a person who had 
been ordered to find security for good behaviour. The Magistrate examined him 
on oath with a view to ascertain his fitness as a siirety. He was asked if he had 
ever been previously convicted of any offence; and he replied in the negative. 
A previous conviction which was thirty years old having been proved against him, 
he was tried for an offence imder s. 193 of the Indian Penal Code. The High Court 
upheld the conviction but modified the sentence on the ground that the Magistrate 
should have refused to allow the question to be put on the ground that it related 
to a matter which had happened thirty years before and was so remote in time that 
it ought not to influence his decision as to the fitness of the surety.* 

149. No such question as is referred to in section 148 ought to be 
Question not to be unlcss the person asking it has reasonable 

asked witiiout reason- grounds for thinking that the imputation which it 
able grounds. convcys is well-founded. 


ii^lustbations. 

(a) A barrister is instructed by an attorney or vakil that an important witness 
is a dakait. This is a reasonable ground for asking the witness whether he is a 
dakait... ; 

(b) A pleader is informed by a person in Court that an important witness 
h a dakait. The informant, on being questioned by the pleader, gives satisfactory 
reasons for his statement. This is a reasonable ground for asking the witness whether 

hC' is .-a. dakait. ■■■ 

(c) A witness, of whom nothing whatever is known, is asked at random 
whether he is a dakait. There are here no reasonable grounds for the question, 

(d) A witness, of whom nothing whatever is known, being questioned as 
to Ms mode of life and means of living, gives unsatisfactory answers. This may 
Ije a reasonable ground for asking him if he is a dakait. 


^ Per Kelley, C. B., in The Queen v. 
Hokrm, (1871) L, R. 1 C. C. R. 334, 
336; Hodgson's casSi (1812) R. & R. 
C. C. 211 ; v. Clarke, (1817) 2 
Stark. 241. 

* Bern V. Martin, (1834) 6 C. & P. 


662 ; Beg, v. Cockcroft, (1870) 11 Cox. 
410. 

* Bex V. Barker, (1829) 3 C. P. 689, 

* Emperor v. Ghulam Mustafa- 
(1904) 26 All. 371, 374. 
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COMMENT. — ^The cross-examiner must have reasonable groimds to believe 
that the imputation made against the witness is well-founded. As to what are 
reasonable grounds which justify such questions, see the illustrations. 


150. If tlie Court is of opinion that any such question was asked 
without reasonable grounds, it may, if it was asked 
by any barrister, pleader, vakil or attorney, report 
being asked without |^he circumstances of the case to the Hi^h Court or 
«asonabiegK.«nds. authority to which such barrister, pleader, 

vakil or attorney is subject in the exercise of his profession. 


COMMENT. — Object. — ‘‘The object of these sections [ss. 149, 150, 151, 
152] is to lay down, in the most distinct manner, the duty of counsel of ail grades 
in examining witnesses with a view to shaking their credit by damaging their charac- 
ter. I trust that this explicit statement of the principles, according to which such 
questions ought or ought not to be asked, will be found sufficient to prevent 
the growth, in this country, of that which in England has on many occasions been 
a grave scandal. I think that the sections, as far as their substance is concerned, 
speak for themselves, and that they will be admitted to be sound by all honourable 
advocates and by the public. . . 

“In order to protect witnesses against needless questions of this kind, we 
enact that any advocate who asks such questions without written instructions 
(which the Court may call upon him to produce, and may impound when pro- 
duced) shall be guilty of contempt of Court, and that the Court may record any 
such question, if asked by a party to the proceedings. The records of the question 
in the written instructions are to be admissible as evidence of the publication of 
an imputation intended to harm the reputation of the person affected, and such 
imputations are not to be regarded as privileged communications, or as falling under 
any of the exceptions to s. 499 of the Indian Penal Code, merely because they were 
made in the manner stated Upon a trial for defamation, it would, of course, be 
open to the person accused to show, either that the imputation was true, and that 
it was for the public good that the imputation should be made (Excpn. 1, s. 499, 
Indian Penal Code), or that it was made in good faith for the protection of the 
interest of the person making it or of any other person (Excpn. 9). Tliis is the 
only method which occurs to us of providing at once for the interests of a bona fide 
questioner and an innocent witness.”® 

■ 151. The Court may forbid any questions or inquiries which it 

Indecent and scanda- regards as iiidccent or scandalous, although such 
Ions questions. qucstions or inquiries may have some bearing on the 

questions before the Court, unless they relate to facts in issue, or to 
matters necessary to be known in order to determine whether or not the 
facts in issue existed. 

COMMENT. — ^This section forbids the putting of any question which is in- 
decent or scandalous, unless it rela tes to facts in issue or is necessarily connected 
with them. 

^ Abstract of Proceedings of the gislative Council, Gazette of India, 
Council of the Governor General of pp. 237, 238, ol the Supplement, dated 
India, Vol. XI (1872), p. 133. March SO, 1872. 

® Proceedings of the Supreme Le- 
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CASE. — In a proceeding to recover maintenance by a married woman for her 
illegitimate children, under s. 488 of the Criminal Procedure Code, she “ can be 
examined to prove non-access of her husband during their married life, without 
independent evidence being first offered to prove the illegitimacy of the children.”^- 

152. The Court shall forbid any question which appears to it to be 

intended to insult or annoy, or which, though proper 
itsclf, appears to the Coiirt needlessly o&nsive in 
, ■ • • form. 

COMMENT. — ^The Court has the power to forbid any question which is in- 
tended to insult or annoy, or which is couched in a needlessly offensive form. 

153. When a witness has been asked and has answered any 

question which is relevant to the inquiry only in so 
Exclusion of evidence far US it teuds to shake his credit by injuring his 
is “qSSiSSs Testfng character, no evidence shall be given to contradict 
veracity. him ; but, if he answers falsely, he may afterwards 

be charged with giving false evidence. 

Exception i. — If a witness is asked whether he has been previously 
convicted of any crime and denies it, evidence may be given of his 
previous conviction. 

Exception 2, — If a witness is asked any question tending to impeach 
his impartiality and answers it by denying the facts suggested, he may be 
contradicted. 

ILLUSTRATIONS. 

{a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a 
fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(5) A witness is asked whether he was not dismissed from a situation for 
dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He denies it. 
Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which afiects his 
credit, but as contradicting the alleged fact that B was seen on the day in question 
in Lahore. 

In each of these cases the witness might, if his denial was false, be charged 
with giving false evidence. 

(d) A is asked whether his family has not had a bloodfeud with the fiimily 
of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends 
to impeach his impartiality, 

COMMENT. — Object. — ^The object of the section is to prevent trials being 
spun out to an unreasonable length. If every answer given by a witness upon 

1 MozaHo V. Iwgfev, (1893) 18 Bom. 468, 472. 
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the additional facts mentioned in s. 146 could be made the subject of fresh inquiry, 
a trial might never end. These matters are after all not of the first importance, 
beyond what is comprised in the exceptions*^ 

Principle, — When a witness deposes to facts which are relevant, evidence 
may be given in contradiction of what he has stated. But when what he deposes 
to afiects only his credit, no evidence to contradict him can be led for the sole pur- 
pose of shaking his credit by injuring his character. However, a witness answering 
falsely can be proceeded against for giving false evhience under s. 193 of the Indian 
Penal Code. There are two exceptions to this : (1) previous conviction when denied 
can be proved (s. 511, Criminal Procedure Code) ; and (2) any fact tending to im- 
peach his impartiality when denied can be proved. This is a salutary rule and is 
meant to curtail every inquiry. If contradictory evidence be allowed on side issues 
for instance, as shaking the witness’s credit by injuring his character, there can 
be no limit to an enquiry. The main issue in the case is almost always likely to be 
fogged by subsidiary inquiries which are profitless as well as perplexing. The 
two exceptions engrafted on the section are capable of easy proof and are material 
in assessing the weight to be attached to the testimony of an individual witness. 
The section should be strictly construed and narrowly interpreted, otherwise Courts 
would have to investigate, on most imperfect materials, questions which have no 
bearing upon the matter really in contest* ^ The section is based on the decision 
in AU,-Gen* v. Bitchcock^ in which Pollock, C. B., says that a witness may be 
contradicted as to anything he denies having said provided it be “ connected with 
the issue as a matter capable of being distinctly given in evidence, or it must be so 
far connected with it as to be a matter which, if answered in a particular way, would 
contradict a part of the witness’s testimony ; and if it is neither the one nor the other 
of these, it is collateral to, though in some sense it may be considered as connected 
with, the subject of inquiry. A distinction should be observed between those matters 
which may be given in evidence by way of contradiction, as directly affecting the 
story of the witness touching the issue before the jury, and those matters which 
affect the motives, temper, and character of the witness, not with respect to his 
credit, but with reference to his feelings towards one party or the other.” 

The rule limiting the right to call evidence to contradict witnesses on collateral 
questions excludes all evidence of facts which are incapable of affording any reason- 
able presumption or inference as to the principal matter in dispute ; the test being 
whether the fact is one which the party proposing to contradict would have been 
allowed himself to prove in evidence.* 

1. Mf he answ^ers falsely, he may afterwards be charged with giving 
false evidence.’ — ^These words were apparently inserted in forgetfulness of the 
fact that the Indian law as to false evidence differs from the English law as to per- 
jury in not requiring that the matter charged as false should have been material 
to the issue.® 

154. The Court may, in its discretion,^ permit the person who calls 
Question by party ^ witncss to put any qucstions to him which might be 
to his own witness. in cross- examination by the adverse party, 

^ Markby, IDS. * Kazi Giilnni Ali bin Kasi Ismail 

® BhogUdl V, Itoyal Insurance Co, v. B, B. Aga Khan, (1869) 6 B. H,. 

JAd., (1927) 30 Bom. L. E. 818, 6 C. (O. C. J.) 93. 

Ra«. 142, p.c. ® Stokes, Vol. II, p. 929. 

» (1874) 1 Ex. 91, 100. 
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COMMENT. — Principle. — ^Where a party calling a witness and examining: 
him discovers that he is either hostile or unwilling to answer questions put to him^ 
he can obtain permission of the Court to put questions to him which may foe put tO’ 
him by way of cross-examination. The section does not say that a person who 
calls a witness may cross-examine him in certain circumstances, but he might put 
questions to him wdiich might foe put in cross-examination by the adverse party.. 
That is not the same as cross-examination.^ 

A discretion is given to the Court to allow or not to allow a person to cross- 
examine his own witness as hostile. The witness may be asked leading questions 
(s. 143) ; or questions as to his previous statements in writing (s. 145) ; or any ques- 
tions under s. 146 ; or his credit may foe impeached (s. 156). 

Under this section, before a party calling a ^vitness can cross-examine him,, 
it is not necessary that the witness should first be declared to foe hostile to the 
party calling him, and the Court has unfettered discretion to allow a counsel to- 
put questions of a cross-examination nature to his own witness even though he 
did not show himself hostile to the party calling him, but the Court ought not tO' 
exercise its discretion unless during the examination-in-chief something happens 
which makes it necessary for the facts to foe got from that witness by cross-examina- 
tion ; it is necessary before the procedure under this section can be adopted that 
leave of the Court should foe. asked for and obtained or permission given by the 
Court suo motu for the said purpose before such questions axe put to a witness though 
the section may not make such a procedure imperative and the permission con- 
templated by the section should be signified, if not in words, by some other action 
of the Court indicating its permission during the cross-examination of the witness- 
by the party calling hini.^ 

1. ‘ The Court may, in its discretion.’ — A party who calls an opponent 

as a witness has no right to cross-examine him, however hostile he may be, without 
the leave of the Judge. Whether a witness is a litigant or not, it is a matter of 
discretion in the Judge whether he shows himself so hostile as to justify his cross- 
examination by a party calling him.® 

“The Judge, in his discretion, will sometimes allow leading questions to be 
put in a direct examination, as, for instance, where the witness, by his conduct in 
the box, obviously appears to be hostile to the party producing him, or interested 
for the other party, or unwilling to give evidence, or where special eixciimstances 
render the witness rather the witness of the Court than of the party. . , .Questions 
which assume facts to have been proved which have not been proved, or that par- 
ticular answers have been given which have not been given, will not at any time be 
permitted.^ 

The Court has the discretion, under this section, to permit the prosecution 
to test, by way of cross-examination, the veracity of their own witnesses with regard, 
to the (unconnected) matters elicited by the defence in cross-examination.® 

Hostile witness. — A ‘ hostile witness ’ is one who from the manner in whiel^ 
he gives evidence shows that he is not desirous of telling the truth to the Court.® 

^ Bikram AH Pramanik v. Emperor^ (1033) 30 N. L. H. 55. 

(1929) 57 Cal. 801 ; Jjiichimm Maiilal ® Price v. Manning, (1880) 42 Ch. 
Boid V. Radha Charan Poddar, (1921) B. 372. 

40 Cal. 03 ; Khijimddin Sonar v. Em- ^ Taylor, 12th Edn., s. 1401, p. 801. 

peroT, (1025) 53 Cal. 372. ® Amrita Lai Mazra v. Emperor, 

2 Ammathayarammal v. Official (1015) 42 Cal. 057. 

Assignee, Madras, (1932) 56 Mad, 7 ; ® Panclianan Oogai v. Emperor^ 

Mokan Banjari Y* The King Emperor, (1930) 57 Cal. 1266. 

T.. F, — 1ft 
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A witness who is unfavourable is not necessarily hostile.^ A witness who is gained 
over by the opposite party is a hostile witness. The mere fact that at a Sessions 
trial a witness tells a different story from that told by him before the Magistrate 
does not necessarily make him hostile. The proper inference to be drawn from 
contradictions going to the whole texture of the story is not that the witness is 
hostile to this side or to that, but that the witness is one who ought not to be believed 
unless supported by other satisfactory evidence.® 

Wiiere a party is allowed to cross-examine his own witness, the effect of that 
cross-examination must be to discredit that witness altogether and not merely 
to get rid of part of his testimony, and hence that ■Witness’s evidence must be exclud- 
ed altogether. In the case of a witness for the prosecution, this means so far as it 
supports the case for the prosecution, for obviously the defence is entitled to rely 
on so much of his evidence as supports their case : otherwise a party who found 
that his witness had given evidence which supported his adversary’s case could 
get rid of the e\ddence by declaring him hostile.® 

CASES. — Hostile witnesses. — In a suit to recover moneys alleged to have 
been expended by the plaintiff in the performance of a ceremony, the plaintiff’s 
witnesses having failed to prove any damages, he called the defendant as a witness 
who gave evidence to the effect that the plaintiff had no claim. The Court refused 
to allow the plaintiff to cross-examine the defendant. It was held that the refusal 
to cross-examine was not justifiable.* 

' During the trial of a case, the accused obtained a process for the attendance 
of a witness. Before the witness appeared the accused asked the Court to coim- 
termand the order for his attendance, but the Court refused to do so. When the 
witness attended, the accused declined to examine him. He was, thereupon, examin- 
ed by the Court, and upon the accused claiming the right to cross-examine the 
witness, the Court refused to allow him to do so. It was held that under the cir- 
cumstances the witness could not be regarded as a witness for the defence, and that 
the accused should have been given an opportunity to cross-examine him.® 

155. .The credit of a witness may be impeached in the following 
impeaciiing credit of wavs by the adverse party, or, with the consent of the 
witness. Court, by the party who calls him : — 

{!) by the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit ; 

^2) by proof that the witness has been bribed, or has accepted the 
offer of a bribe, or has received any other corrupt inducement to give his 
evidence ; 

(3) by proof of former statements inconsistent with any part of his 
evidence which is liable to be contradicted ; 

(.4) when a man is prosecuted for rape or an attempt to ravish, it 
may be shown that the prosecutrix was of generally immoral character. 


^ Lnchiram Matilal Bold v. Madha 
Charan Poddar, (1921) 49 Cal. 98. 

® ^Calackand Sircar v. Queen Empress^ 
(1886) 13 Cal. 53; Nga Nyein v. Mwg- 
Emperor, (1932) 11 Ran. 4. 

® Emperor v. MokJml (1928) 

56 Cal. 145; Sohrai Sao v. King- 


Emperor y (1929) 9 Pat. 474. 

* Badha Jeebun Moostuffy v. 
Taramonee Dossee, (1869) 12 M. I. A. 
380. 

® Mohendro Nath Das Gupta v. 
EmperoTy (1902) 29 Cal. 387. 
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Explanation. — witness declaring another witness to be unworthy 
of credit may not, upon his examination-in-chief, give reasons for his 
belief, but he may be asked his reasons in cross-examination, and the 
answers which he gives cannot be contradicted, though, if they are false, 
he may afterwards be charged with giving false evidence. 

ILLtrSTBATIONS. 

(a) A sues B for the price of goods sold and delivered to B. 

C says that A delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had 
not delivered the goods to B. 

The evidence is admissible. 

{h) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of which 
he died. ■ ^ ■ 

Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or in his presence. 

The evidence is admissible. 

COMMENT, — Principle. — ^This section enables the parties to give independ- 
ent testimony as to the character of a witness in order to indicate that he is un- 
worthy of belief by the Court. Its provisions apply to both criminal and civil 
cases. 

The section indicates four ways in which the credit of a witness may be im- 
peached ; (c!) by the adverse party, or (&) with the consent of the Court by the party 
who calls him. They are 

(1) evidence of persons that the witness is unworthy of credit ; 

(2) proof that the witness (i) has been bribed; (u) has accepted the offer 
of a bribe ; or {Hi) has received any other corrupt inducement ; 

(3) former statements inconsistent ^th the present evidence ; and 

(4) general immoral character of the prosecutrix in cases of rape or attempt 
to ravish. 

The above sub-clause (i) has an explanation, which is a re-echo of s. 153. Wit- 
nesses deposing to character can be asked in cross-examination to give reasons 
for their opinion. They are not liable to be contradicted in those reasons ; but, 
if they are false, they can be charged with giving false evidence. 

The first three grounds are general. They indicate that the credit of a wit- 
ness may be impeached, first of all, by the best of evidence, that is, his own former 
statements to the contrary; secondly, he can be shown to be unworthy of credit 
by the oral testimony of other persons ; and, lastly, his credit can be completely 
overthrown by proving that he bad accepted (a) a bribe, or (6) an offer of a bribe, 
or (c) any other corrupt inducement. The fourth ground is a special one. If 
the woman complaining of rape or attempt to ravish is proved to be a woman 
generally of immoral character, her story in the complaint will necessitate strong 
proof. 

This section should be strictly construed and narrowly interpreted, other- 
wise Courts would have to investigate, on most imperfect materials, questions 
which have no bearing upon the matter really in contest.^ 

^ Bhogilal V. Uoyal Insurance Co. 6 Ran. 142, p.c. 

Ltd., (1927) 80 Bom. B. R. 818 
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English law. — ^The rule of English law is that the credit of a witness mayj, 
amongst other ways, be impeached by evidence of acts contradictory of the evidence 
given by him. The express provision of the Indian law is less extensive. The 
witness’s credit, it is provided, can only be impeached in certain specihed ways 
(s, 155), that is, by questions or by testimony going directly to his credit, not me- 
diately through a contradiction of the particular matter deposed to by him in 
the case.^ 


Clause 1. — In order to impeach the character of a witness lor veracity, wit- 
nesses may be called to prove that his general reputation is such that they would 
not believe him upon his oath. Such evidence can be given, and the practice is 
ancient and undoubted.^ 

Where the general reputation of a witness has been thus impeached, the party 
calling him may re-establish his credit by cross-examining the witnesses who have 
spoken against him as to their means of knowledge and the grounds of their opinion, 
or as to their hostile feelings towards the person whose testimony they have dis- 
credited, or as to their own character and conduct, or by calling other witnesses, 
either to support the character of the first witness or to attack in their turn the 
general reputation of the impeaching witnesses. How far this plan of recrimina- 
tion may be carried is not yet formally determined, though the practice is said by 
some lawyers to be in conformity with the doggerel rule of the civil law, in testem 
testeSf et in hos, sed non datur tiUra, that is, a discrediting witness may himself be 
discredited by other witnesses, but no further witnesses can be called to attack the 
characters of these last.® 

The opinion of another Court in another case as to a witness cannot be put in 
to impeach his credit. 

Clause 3. — ^The words “ which is liable to be contradicted ” mean which is 
relevant to the issue.” ^ 

This sub-clause does not do away with the necessity of drawing the attention 
of the witness to the previous statement because this section is controlled by s. 145.^ 

Section 154 , Criminal Procedure Code. — ^The first information ^report 
recorded under s. 154, Criminal Procedure Code, may be used to contradict^the 
informer tmder this section.® 

Section 164 , Criminal Procedure Code.-— A previous statement of a witness 
recorded under s. 164, Criminal Procedure Code, can be used as provided for by 
this section, but it cannot be used as substantive evidence of the facts deposed 
to therein.'^ 

Clause 4 , — In a case of rape the general immoral character of the complainant 
is relevant. The non-consent of the complainant is a material element ; and the 
character of the woman as to chastity is of considerable probative value in judging 
of the likelihood of that consent.® 

Explanation. — the examination-in-chief a witness cannot be asked the 
reasons for Ms belief that another witness is unworthy of credit. Such questions 
can only be asked in cross-examination. But it is very dangerous in eross-exa- 


^ Jieg.Y. Sakharam 31ukundji, (1874) 
11 B. H. C. 1G6, 169. 

® The Queen v. Brown and Bedley, 
(1867) L. R. 1 C, C. R. 70. 

® Taylor, 12th Edn., s. 1473, p. 939. 
* Khadijah Kkanum v. Abdool Kut^ 
teem SherajU (1889) 17 Cal. 341, 347, 


® Gopi Chand v. The Crown, (1930) 
11 Lah. 460. 

® Manimohan Ghosh v. Emperor, 
(1931) 58 Cal. 1312. 

Emperor v. Biskun DaitX {1927)- 
50 Ail. 242. 

® Cunningham, 360, 
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mination to ask a witness his reasons for believing a witness to be untrustworthy. 
He is, by such a question, enabled to state any unfavourable fact without fear of 
contradiction.^ 

156. When a witness whom it is intended to corroborate gives 

evidence of any i*elevant fact, he may be questioned 
of as to any other circumstances which he observed at 
rdevant fact admis- ^icar ix) the time or place at which such relevant 
fact occurred, if the Court is of opinion that such 
circumstances, if proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies, 

ILIitJSTEATION. 

A, an accomplice, gives an account of a robbery in which he took part. He 
describes various incidents unconnected with the robbery which occurred .^n his 
way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate his 
evidence as to the robbery itself, 

COMMENT. — Principle. — ^This section permits the Court to allow a witness, 
who has testified to a relevant fact, to corroborate his testimony by deposing to 
any circumstances which he observed at or near the time or place at whdch such 
relevant fact occurred. The frame of the section indicates that questions are to 
be asked in examination-in-ehief. In most cases, it paves the way of cross-exa- 
mination, which, if successful, brings out contradiction ; but which, if unsuccessful, 
must inevitably result in corroboration. Like contradiction, corroboration is meant 
to test the truthfulness of a witness. 

The Legislature has indicated how and when a witness may be contradicted 
(ss. 145, 153 and 158), We have now to see in what circumstances a witness may 
be corroborated. First of all, he may be asked questions tending to corroborate 
evidence of a relevant fact (s. 156) ; secondly, former statements made by him may 
be proved to corroborate later testimony to the same fact (s. 157) ; thirdly, when 
any statement relevant under s. 32 or s. 33 is proved, all matters may be proved 
either to contradict or corroborate it (s, 158), 

157. In order to corroborate the testimony of a witness, any former 
Former statements of Statement^ made by such witness relating to the 

witness may be proved same fact at oT about the time when the fact took 
testimony as go same piacc,^ or before any authority legally competent to 
investigate^ the fact, may be proved. 

COMMENT. — Principle. — A witness’s former statement relating to the same 
fact made at or about the time when the fact took place may be proved in order 
to corroborate MkS present testimony. Under this section the testimony of a witness 
may be corroborated by a former statement made by him (1) about the time of the 
occurrence, or (2) before a legally competent authority. Generally, the statements 
made immediately on the occurrence of an event contain truth, for no time has 
elapsed for concoctions to creep in; similarly, statements solemnly made in the 
presence of a legally competent authority bear the impress of truth. Statements 
like these are, therefore, a legitimate means of corroboration. They support the 
credibility of the person whose evidence is corroborated. Where a counsel re* 

1 Cunmhgham, 360, 


294 


fGSAF.:"i. 


THE LAW OE EVIDENCE. 


peated to other persons the conversation that had taken place between him and 
his junior, the evidence of those persons was held admissible under this section.^ 
But ‘*tlie force of any corroBoration by means of previous consistent statements 
must evidently depend upon the truth of the proposition that he who is consistent 
deserves to be believed. If that proposition be not universally true, what becomes 
of the virtue of previous consistent statements ? One may persistently adhere 
to falsehood once uttered, if there Is a motive for it ; and should the value of such 
a- corroboration ever come to be rated higher than it now is, nothing would be easier 
than for designing and unscrupulous persons to procure the conviction of any in- 
nocent men, who might be obnoxious to them, by first committing offences, and 
afterwards making statements, to different people and at different times and places 
implicating those innocent men.’*® 

English law. — ^The English law on this point is different. It does not admit 
such statements into evidence. The danger of letting them in lies in the fact that 
repetition of the same story over and over again ought not to gain in credence.® 

Testimony of approver.- — “ Prom the position occupied by an approver wit- 
ness, his evidence is necessarily regarded with very great suspicion as being tainted, 
and that although he may, on the main facts connected with the commission of 
the offence, be truthful and reliable, it is when he comes to implicate any particular 
person, that his evidence should be accepted with the greatest caution. Nothing 
is easier for a man than to narrate events with accuracy, and yet more so, when 
coming to describe the acts of a particular person, to change his personality so as to 
exculpate a guilty friend, and to implicate an innocent person or an enemy.”* 
Hence, it is a rule that corroboration to the evidence of an accomplice must proceed 
from an independent and reliable source ; and that previous statements made by 
the accomplice himself, though consistent with the statements made by him at 
the trial, are insufficient for such corroboration.® 

Previous statements of an accomplice may be proved under this section, and 
may be corrborative.® 

1. ‘Any former statement.* — Such statement may be written or verbal, 
on oath, or in ordinary conversation. A witness’s accoimt-books, duly kept in the 
ordinary course of business, may be used under this section.^ 

2. * At or about the time when the fact took place,* — ^These words mean 
that the statement must be made at once or at least shortly after when a reasonable 
opportunity for making it presents itself. What is a reasonable time is a question 
of fact in each ease. The object of the section is to admit statements made at a time 
when the mind of the witness is still so connected with the events as to make it 
probable that his description of them then would be accurate. But if time for 
reflection passes between the event and the subsequent statement, it not only can 
be of very little value but may be actually dangerous as such statements can be 
easily brought into being. Such delayed statements are inadmissibie. The section 


^ Bomanjee Comasjee, In re, (1906) 
U I. A. 55, 60, 9 Bom. L. R. 3, 34 Cal. 
129. See also Sm. Nistarini Dassee v. 
Mai Nundo Lall Bose, (1900) 5 C, W. 
N, 16n; Shwe K'in v. King-Emperor, 
(1900) 3 L. B. R. 240 ; Mi Myin v. 
King-Emperor, (1908) 5 B. B. R. 4. 

2 Meg. V. Malapa bin Kapana, (1874) 
11 B. H. C. 196, 198. 

^ a The King v. Parker, (1783) 8 


Dougf. 242, 244; Taylor, 12th Edn., 
s. 1476, p. 941. 

* Queen Empress v. Bepin Bimas, 
(1884) IQ Cai. 970, 973. 

® Beg. V. Malapa bin Kapana, 
(1874) 11 B. H. C. 196. 

® Barkat All v. The Crown, (1916) 
P.R.No.2ofl917(Cr,). 

^ Stokes, VoL II, p. 931.. 
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says that the statement must be made at or about the time ” not ** at any time 
after the;event.’’^ ' : -^'^ ; 

3. ‘ Any authority legally competent to investigate.’ — An Inspector of 

the Criminal Investigation Department is “ an authority legally competent to 
investigate ’’ within the meaning of this sec 

The first information report recorded under s. 154, Criminal Procedure Code, 
Is not a substantive piece of evidence ; it can be used merely by way of corroboration 
or contradiction and not any further. It is inadmissible for the purpose of proving 
that the facts stated in it are correct,® It should not be admitted in evidence 
or placed before the jury unless it is admissible under one of the provisions of the 
Evidence Act. If, however, it is admissible it should be placed before the jury 
viith proper directions. An information lodged by a person who died subsequently, 
relating to the cause of his death, is admissible as a substantive piece of evidence 
under the provisions of s. 32(i). At the same time, the jury should be reminded 
that the statement in question had not been made on oath nor had it been tested 
by cross-examination but that after bearing these points in mind it would be for the 
jury to attach to it such weight as they considered necessary.^ 

Effect of s. 162, Criminal Procedure Code. — ^The general rule laid down 
in s. 157 is controlled by the special provisions of s. 162, Criminal Procedure Code, 
so far as statements to the police taken under s. 161, Criminal Procedure Code, 
are concerned. Section 162 prohibits the use of the record containing the state- 
ment of a witness to the police as evidence against the accused as well as proof 
of such statement by oral evidence.® Such statements cannot be used as corro- 
boration under this section.® Cases which laid down that the record was inadmis- 
sible but oral evidence as to the nature of those statements could be given to cor- 
roborate the testimony of a witness are no longer of any authority in virtue of the 
amended s. 162, Criminal Procedure Code.’ A first information does not prove 
itself; it has to be tendered under some section of the Evidence Act. The usual 
course is for the prosecution to tender it under this section to corroborate the in- 
formant, and the defence can prove it to impeach his credit under s. 155, or to con- 
tradict him under s. 145, of the Act. It is admissible also in proper cases under 
ss. 8 and 32(i) of the Act.® Unless there is substantive evidence before the Court, 
first information reports and other reports by a witness cannot be used in corrobo- 
ration. Where the prosecution witness gives a different account in evidence before 
the Court, his previous reports cannot be admissible as corroborative evidence 
against the accused*® In order to corroborate a witness by a previous deposition. 


^ Appadumi, In re, [1945] Mad. 821. 
3 Muthukumarastmmi Pillai v. 
King’Emperor, (1912) 35 Mad. 397, 

lE’.B. 

® Gajadkar Lai v. King-Emperor, 
(1931) 7 Luck. 552, 662 ; Manimohan 
Ghosh V. Emperor, (1931) 58 Cal. 1812. 

^ Emperor v. Mohammad Shaikh, 
[1942] 2 Cal. 144 ; Emperor v. Mahenud- 
din Mandal, [1943] 2 Cal. 381. 

® Bakka v. The Croxm, (1025) 6 
Lah. 171, disapproving Mam Chand v. 
The Crown, (1924) 5 Lah. 324. 

® Jagwa Dhanuk v. King-Emperor, 
(1925) 5 Pat. 63 ; King-Emperor v, 
Maung Tha Din, (1926) 4 Ran. 72, 


F.B. ; Bakha v. The Crown, (1925) 6 
Lah. 171, disapproving Mam Chand 
V. The Crown, "(1924) 5 Lah. 324 ; 
King-Emperor v. Nga Ltm Thotmg, 
(1935) 13 Ran. 570, f.b. 

’ The following cases are no longer 
of any authority ; Emperor v. Hanma- 
raddi, (1914) 16 Bom. L. R. 603, 39 
Bom. 58 ; Eanindra Nath Banerjee v. 
Emperor, (1908) 36 Cal. 281 ; Muihu- 
kumarasxmmi Pillai v, King-Emperor, 
(1912) 35 Mad. 397, f.b. 

® Azimuddy v. Emperor, (1926) 54 
Cal. 237. 

® King-Emperor v. Nga Illaing, 
(1928) 6 Ran. 481. 
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or by a first mformation report recorded under s, 154, Criminal Procedure Code, 
these documents must be produced, for they are documents required by law to foe 
reduced to writing and secondary evidence of their contents cannot foe given. 

Dying declaration.— Where a person making a dying declaration chances 
to live, his statement cannot be admitted in evidence as a dying declaration under 
s. but it may be relied on, under this section, to corroborate the testimony of 
the complainant when examined in the case.^. 

CASES. — ^In 1874, five out of six persons who were named as having committed 
a murder were arrested, and after inquiry before a Magistrate were tried before 
the Court of Session and convicted. At the time of the inquiry before the Magis- 
trate, the sixth accused person absconded, as was recorded by the Magistrate. 
In their examination before that officer, the witnesses deposed to the absconder 
having been one of the participators in the crime charged against the prisoners 
then under trial. ^ 1886, the absconder was apprehended and tried before the 
Court of Session upon the charge of murder. Of the witnesses examined at the first 
trial, only one was living. He was examined and his deposition given in 1874 
was also admitted. It was held that the deposition taken in 1874 of the surviving 
witness was admissible under this section as corroboration of her evidence given 
at the trial of the prisoner.® 

Where plaintiffs sought to establish their pedigree by proving inter alia 
A and B were brothers, it was held that a statement to that effect made by one 
of the plaintiffs in a deposition given long before the controversy in suit arose was 
admissible in evidence.® 

The Madras High Court has held that a statement by a witness recorded by 
a Magistrate under s. 164 of the Criminal Procedure Code is admissible in evidence 
to corroborate the statement made by that witness before the committing Magis- 
trate and from which statement he resiles in the Sessions Court.^ According to 
the Bombay High Court such a statement is not admissible in evidence.® 

Oral evidence of a statement made by a witness to a competent police-officer 
in the city of Bombay, on the occasion of an identification parade, and recorded 
in a panchanama at the time, is admissible for corroboration in virtue of s. 63 of 
the Bombay City Police Act.® 

158. Whenever any statement, relevant under section 32 or 33 , is 
proved, all matters may be proved either in order to 
What matters may contradict or to Corroborate it, or in order to impeach 

foe proved xn corn] ectson ^ ,, 

with proved statement or Confirm the credit 01 the person by whom it was 
section which might have been proved if that person 

has been called as a witness and had denied upon 
cross-examination the truth of the matter suggested. 

COMMENT. — Sections 32 and 83 of the Act permit the putting in of state- 
ments, oral or written, or statements made in a judicial proceeding, by a person 
who cannot be examined as a witness. The Legislature intends by this section to 
submit such statements to the tests of contradiction and corroboration, in the 

1 Emperor v. Boma Sattu, (1902) ^ Velliah Kone v. King-Emperor , 

4 Bom. L. R. 434. (1922) 45 Mad. 766. 

® Queen-EmpreBS v. Ishri Singh^ ® Emperor v. Akbar Badoo^ (1910) 

<18$6) 8 All. 672. 34 Bom. 590, 12 Bom. L. R. 663. 

® Jadu Nath Swrkav v. Makendra ^ Emperor v. WaMduddin {No. 2), 

Nath 'Mai Chomdhury, (1907)' 12' 'C. ■; (1929). 32 Bom. L. K. 327, 54 Bom. 
,W. N. 266. ■ 528. 
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same way as if those statements were made by the witness in the box. No sanctity 
attaches to such statements simply because the person is dead or cannot be examined 
as a witness. His credibility may be impeached or confirmed in the same manner 
as ^ a living witness, 


159. A witness may, while under examination, refresh his memory 
by referring to any writing made by himself at the 
Refreshing memory, time of the transaction concerning which he is ques- 
tioned, or so soon afterwards that the Court considers 
it likely that the transaction was at that time fresh in his memory. 

The witness may also refer to any such writing made by any other 
person, and read by the witness within the time aforesaid, if when he 
read it he knew it to be correct. 

Whenever a witness may refresh his memory by reference to any 
document, he may, with the permission of the Court, 
refer to a copy of such docmnent^ : 

Provided the Court be satisfied that there is 
sufficient reason for the non-production of the 
original. 

An expert may refresh his memory by reference to professional 
treatises. 


When witness may 
use copy of document 
to refresh memory. 


COMMENT. — ^This section says bow a witness ttiay refresh his memory. 
He may, during his examination, refresh his memory by referring to — 

(1) any writing made by himself (t) at the time of the transaction concerning 
which he is questioned,^ or (ii) so soon afterwards that the Court considers it likely 
that the transaction was fresh in his memory ; 

(2) any such writing made by any other person and read by the witness 
within the time aforesaid 

(3) professional treatises, if the witnesais an expert (s, 159). 

It is not necessary that the writing referred to should be one which is admis- 
sible in evidence, A document not produced in Court within fjroper time and, In 
consequence, rejected, may be referred to to refresh memoiy if it comes mthin 
the purview of this section.® Even if a panckanama containing a statement made 
by a witness as to the crime committed is not admissible in evidence, a panch witness 
can make use of it for the purpose of refreshing liis memory, where the panckanama 
is made by the police but is immediately read over to the panch and admitted by 
him to be correct.^ But a Court should not take cogni7.ance of the terms of a docu- 
ment which is inadmissible in evidence and has been referred to by a witness merely 
in order to refresh his memory as to a date.® The mere handing of a document to 
a witness for the purpose of refreshing liis memory does not make the document 
a piece of evidence in the case.® It is immaterial what the document is, whether 
It be a book of account, letter, tradesman’s bill, notes made by the witness, or any 
other document wMch is likely to assist the memory of the witness. 


A Maugham v. Hubbard, (1828) 8 
B. & C. 14. 

^ Burrough v. Martin, (1809) 2 
Camp, 112 ; Abdul Salim v. Emperor^ 
(1921) 49 Cal. 573. 

® Jewan Lai Baga v. Nilmani Chau^ 
dhurif (1927) 30 Bom. L. R. 305, 55 
I, A. 107, 7 Pat. 305. 


* Empcior v, Mahadeo Demoo, (1945) 
47 Bom. L. R. 992. 

® Bhogilal Bhikachand v, Hoyal In- 
surance Co, Ltd,, (1927) 6 Ran. 142, 
30 Bom. L. R. 818, p.c. 

® Tribhuvan OJha v. Bamchandra 
Dube, (1934) 14 Pat. 233. 
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It is not necessary that the witness should have specific recollection of the facts^ 
themselves (s. 160). 

The adverse party has the right of seeing the writing so used and cross-exa- 
mining the witness thereupon (s, 161). 

The grounds upon which the opposite party is permitted to inspect a writing 
and to refresh the memory of a witness are threefold : (i) to secure the full benefit 
of the witness’s recollection as to the whole of the facts ; (ii) to check the use of 
improper documents ; and {in) to compare his oral testimony with his written 
statement.^ 

The section says a witness may refresh his memory as stated. He is not bound 
to do so ; and the accused cannot compel him to do it.® 

i. * Copy of such document.’ — ^The Act does not require that this copy 
shall have been made by the witness himself, or in his presence, or so as to enable' 
him to swear to its accuracy.® A register which is not a secondary evidence of 
the contents of a bond may be referred to by a witness for the purpose of refreshing 
his memory.'* 

GASES. — ^Unstamped document. — ^An insufficiently stamped promissory 
note can be used for the purpose of refreshing memory,® 

Post-mortem examination reports. — ^A medical man in giving evidence 
may refresh his memory by referring to a report which he has made of his post- 
mortem examination, but the report itself cannot be treated as evidence.® 

Dying declaration.— -The dying statement of a deceased person may be proved 
in the ordinary way by a person who heard it ; and the writing may be used for 
the purpose of refreshing the witness’s memory.’ 

Special diary, — ^The special diary may be used by the police-officer who made 
it, and by no witness other than such officer, for the purpose of refreshing his me- 
mory,® 

160. A witness may also testify to facts mentioned in any such 
document as is mentioned in section 159, although he 
document has no Specific recollection of the facts themselves, 
mentioned in section jf jg SUTC that the facts Were Goircctly recorded 
in the document. 

ILLtrSTRATION. 

A book-keeper may testify to facts recorded by him In books regularly kept 
in the course of business, if he knows that the books were correctly kept, although 
he has forgotten the particular transactions entered. 

COMMENT, — ^The principle of the foregoing section is carried a step further 
here. A witness may refresh his memory by a document even though he has no 
specific recollection of the facts themselves; but he must be sure that the facts 
were correctly recorded in the document. If the witness had not correctly record- 

^ Per Field, J., in In the matter of B. 325 ; Maugham v. Hubbard^ (1828) 
the Petition of Jhubboo Mahion, (1882) 8 B. ^ C. 14. 

8 Cal. 730, 744. ® Maghtmi Singh v. The Empress^ 

® In ike matter of the Petition o/ (1882) 9 Cal. 455. 

Kali Churn Ckiinari, (1881) 8 Cal. 154. ’ In the matter of the Petition of 

® Stokes, VoL II, p. 932. Samiruddin, (1881) 8 Cal. 211. 

* Tanick Nath Mullick v, Jeamat ® Queen-Empress v. Mannu, (1897) 
JVost/u, (1879) 3 Cal. 353. 19 AIL 390, f.b. ; King-Emperor v. Nga 

® Birchall v. BuUough, [1896] 1 Q. Lun Thoung, (1935) 13 Kan. 570, f.b. 
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ed the words used by the speaker but only his impression, then the notes made 
by him would be inadmissible to prove the words used.^ The section applies when 
the witness states in so many words that he does not recollect, and when the cir- 
cumstances establish beyond doubt that this is so. Having no specific recollec- 
tion of the facts he can only testify regarding the contents of the document before 
him and explain that he recorded correctly what the deponent said at the time.^ 

That a document may be used as the refresher of memory, it is by no means 
necessary that the witness, after having seen it, should have any independent 
recollection of the facts mentioned therein or connected therewith. It will suffice 
if he remembers that he has seen the paper before, and that, when he saw it, he 
knew its contents to be correct, or even if, entirely forgetting the circumstances 
■themselves, and the fact of his having seen the paper, he can still, in consequence 
of recognising his signature or writing upon it, vouch for the accuracy of the me- 
morandum, or swear to the particular fact in question.^ 

A witness may refresh his memory from a writing made by another person 
and inspected and signed by him, at the close of the day on which it was made, 
when it brings to his mind neither any recollection of the facts mentioned therein 
nor of the -writing itself but when it nevertheless enables him to testify to a parti- 
cular fact from the conviction of his mind on seeing the writing which he knows 
to be genuine.^ 

The notes of a speech taken at the time by a police-officer should be proved, 
in the following way. The police-officer should describe his attendance at the place 
where the speech was made by the accused and the making of the Relevant speech,, 
and give a description of its nature so as to identify his presence there and his atten- 
tion to what was going on. After that it is quite enough if he says : “ I wrote down 
that speech and this is what I took down.”® 

161. Any writing referred to under the provisions of the two last 
Right of adverse preceding scctions must be produced and shown to 
aSd" refresh^^ine? adverse party if he requires it : such party may, 
if Jie pleases, cross-examine the witness thereupon. 

COMMENT. — ^Principle. — ^This section gives the opposite party a right of 
inspecting documents tendered in Court for the purpose of refreshing the memory 
of a witness. He may look at the writing to see what kind of writing it is in order 
to check the use of improper documents.® He has a right to look at any particular 
writing before or at the moment when the witness uses it to refresh his memory 
in order to answer a particular question ; but if he then neglects to exercise his right, 
he cannot continue to retain the right throughout the whole of the siibsequea|; 
examination of the witness.’ 

In ail cases where documents are used to refresh the memory of a witness, it 
is usual and reasonable — and if the witness has no independent recollection of the 
fact, it is necessary — ^that they should be produced at the trial, and that the opposite 
counsel should have an opportunity of inspecting them, that, on cross or re-exa- 


^ Per Wallis, J., in Mylapore jRCn- 
shnetsami v. Emperor, (1909) 82 Mad. 
884, 395. 

® Pariap Singh v. The Crotm, 
(1925) 7 Lah. 91. 

® Taylor, 12th Edn., s. 1412, p. 896. 
* Abdul Salim v. Emperor, (1921) 
49 Cal. 578. 


* Public Prosecutor v, Venkatrama 
Naidu, [1944] Mad. 118. 

® Per Field, J., in In the matter of 
the Petition of Jhuhboo Mahton, (1882) 
8 Cal. 789, 745. 

’ In the Matter of the Petition &f 
Jhubboo Mahton, (1882) 8 Cal. 789. 
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inination, he may have the benefit of the witness’s refreshing his memory by every 
part. Neither is the adverse party bound to put in the document as part of his 
evidence, merely because he has looked at it, or examined the witness respecting 
such entries a^s have been previously referred to, but, if he goes further than this, 
and asks questions about other parts of the memorandum, it seems that he thereby 
makes it his own evidence.^ 

162. A witness summoned to produce a document shall, if it is in 
his possession or power, bring it to Court, notwith- 
standing any objection which there may be to its 
production or to its admissibility. The validity of 
any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers 
lx> matters of State, ^ or take other evidence to enable it to determine on 
its admissibility. 

If for such a purpose it is necessary to cause any document to be 
translated, the Court may, if it thinks lit, direct the 
mStT***^*^” translator to keep the contents secret, unless the 

document is to be given in evidence : and, if the 
interpreter disobeys such direction, he shall be held to have committed 
an offence under s. 166 of the Indian Penal Code, 

GOMMEItT, — ^This section refers to official as well as private documents. 

The second paragraph of the section provides that when a document, in respect of 
which an objection to production or admissibility is raised, refer to matters of 
State, the Court has no power to inspect the document. With regard to other docu- 
ments in respect of which privilege is claimed, the Court, if it thinks fit, may inspect i 
the documents* . ^ 

Principle. — When a witness is summoned to produce a document which is 
in”'his possession or power, he must bring it to Court, notwithstanding any objection 
that he may have with regard to its production or admissibility. Under the pro- 
visions of O. XVI, r. 6, of the Civil Procedure Code, a person may be summoned 
to produce a document without being summoned to give evidence. He may either 
attend the Court personally or may depute another to produce it. In neither case 
Is he liable to be cross-examined (s. 139). If the document be in his possession 
or power, he is bound, under this section, to bring the document with him to Court t 
notwithstanding any objection he may have to its production (e.g., ss. 130-131 or 
ss. 12C-120) or admissibility. Having brought it to Court, he is entitled to raise j 
his objection to their production or admissibility. The Court has then to decide 
the validity of any such objection. For the purpose of deciding on the validity j 
of the reason that may be offered for withholding them, the Court may receive 
evidence, and in so doing it is entitled to inspect the document, if it does not refer J 
to matters of State (s. 123), If the document in question happens to be in a language 
not known to the presiding officer, he may get it translated ; and call upon the ( 
translator to keep its contents secret. r 

In criminal cases, the protection under s. 126 afforded to communications 
by a client to lawyers cannot be availed of against an order to produce the document ; 

:the document must be produced, and then, under this section it will be for the Court, 

1 Taylor, 12th Edn,, s. 1413, p. $97. thu Cheitiar, (1908) 32 Mad. 62, 64. 

2 Vekatackella Chettiar v. Sampa- 
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after inspection of the dacument if it deems fit, to consider and decide any objec- 
tions regarding its production or admissibility.^ 

I. ‘Matters of State — See s. 123 as to ‘affairs of State’. Wliere an officer 
is summoned to produce an official document, he is bound to‘ produce it in Court. 
He should raise the objection in Court, and the question whether that objection 
is well-founded is one for the Court to decide. For this purpose the Court is not 
entitled to inspect the document if it refers to matters of State. It must decide the 
question without such inspection by examining the officer producing it or other- 
wise. It is for the Court to decide ivhether a particular document is an unpublished 
record relating to afiairs of State, i.e., whether it is a document in respect of which 
privilege can properly be claimed. But once the Court has decided that the docu- 
ment is one in respect of which privilege may foe claimed, i.e., it is an unpublished 
record relating to matters of State, the question whether the document should be^ 
produced or not is one entirely in the discretion of the head of the department con- 
earned, and the Court has no power to inspect the document to determine the ques- 
tion of its admissibility. The officer claiming privilege for a document that he 
* s summoned to produce must appear and produce the document in Court and must 
satisfy the Court that his claim is well-founded. It is for the Court to decide whether 
the claim should be allowed or not. But once the Court holds that the document 
is one with regard to which privilege can be claimed, in other words, that it is a com- 
munication made to a public officer in official confidence or that it is an unpublished 
official record relating to affairs of State which it would not be in the public interest 
to disclose, the question whether privilege should be claimed for it or not is entirely 
within the discretion of the officer in charge of the documents. The Court for the 
purpose of deciding whether the claim to privilege is well-founded or not is not en- 
L- titled to look at the documents. It must decide the question of the validity of the 
I objection without looking at the documents.® 

Statements made and documents produced by assessees before the Income- 
tax Officer for the purpose of showing the income of such assessees do not refer to^ 
matters of State.® 

163, When a party calls for a document^ which he has given the 
other party notice to produce, and such document is 
Giving, as evidence, produced and inspected by the party caliinff for its 
and produced on notice, production, he IS foound to givc it as evidence if tlie 
party producing it requires him to do so. 

COMMENT. — Principle. — ^Where a party to a suit gives notice to the other 
r party to produce a document, and when produced, he inspects the same, he is bound 
to give it as evidence if the other party requires him to do so.^ The reason for 
this rule is that it would give an xmconscionable advantage to a party to enable 
him to pry into the affairs of his adversary, without at the same time subjecting 
him to risk of making whatever he inspects evidence for both parties.® 

Scope. — ^Tiiis section is applicable to criminal trials as well as to civil actions.® 
Records of statements made not on oath in the course of a departmental inquiry 

^ Ganga Earn v. ffabib-UUah, 26 Cal. 281. 

(1935) 58 All. 364. ® Mahofned v. Abdula (1903) 5 

^ ® In re Mantubhai Mehta^ (1943) 46 Bom. L. R. 380. 

Bom. L. R. 802. ® Taylor, 12th Edn,, s. 1817, p. 1126. 

® y enkatachella Cheitiar v. Sam- ® Emperor v. Makhan Lai Baitay 
pathu Chettiar, (1908) 32 Mad. 62; [1939] 2 Cal. 429. 

Aadobram Dey v. Bullqram Dey^ (1893) 
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by Government are not public documents. But, when the defence had called 
for their production and they were, thereupon, produced and inspected and used 
for the cross-examination of the prosecution witnesses, it was held that the Crown 
could insist on the entire statements being put in under this section.^ 

1. ‘When a party calls for a document’.— The terms of the section make 
it clear that the section refers to documents asked for by a party during trial. It 
does not refer to documents produced under O. XI, r. 14, of the Civil Procedure 
Code,;' 

164. When a party refuses to produce a docu- 
^f^Snient%'roduc- meut which he has had notice to produce, he cannot 
refused L Sice afterwards use the document as evidence without the 
consent of the other party or the order of the Court. 

IXLXJSTRATION. 

A sues B on an agreement and gives B notice to produce it. At the trial A 
calls for the document and B refuses to produce it. A gives secondary evidence 
-of its contents. B seeks to produce the dociunent itself to contradict the secon- 
dary evidence given by A, or in order to show that the agreement is not stamped. 
He cannot do so. 

COMMENT. — ^Principle. — ^If a party having a document in his possession 
refuses to produce it when called upon at the hearing to do so, he is not at liberty 
afterwards to give the document in evidence for any purpose without (1) the consent 
of the other party, or (2) the order of the Court. This is meant as a penalty for 
unfair tactics. The Civil Procedure Code, O. XI, r. 15, makes a similar provision. 

This section does not contemplate the production of a document for inspection. 
It contemplates that one party should call upon another in Court to produce a docu- 
ment of which the first party has given the other notice to produce. It does not 
give him any right, at any stage of the ease, to call upon his opponent to produce 
the document and, after inspecting it, use it or not as he sees fit. It is doubtful 
if this section applies to criminal proceedings.® 

165. The Judge may, in order to discover or to obtain proper proof 
Jndge-s power to put relevant facts, 1 ask any question he pleases, in any 

questions or order pro- form, at any time, of any witness, or of the parties 
about any fact relevant or irrelevant ; and may order 
the production of any document or thing : and neither the parties nor 
their agents shall be entitled to make any objection to any such question 
or order, nor, without the leave of the Court, to cross-examine any 
witness upon any answer given in reply to any such question® : 

Provided that the judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question or to produce any document 
which such witness would be entitled to refuse to answer or produce 
under sections 121 to 131 , both inclusive, if the question were asked or 
the document were called for by the adverse party ; nor shall the Judge 
ask any question which it would be improper for any other person to ask 

^ Government of Bengal v. Sanii” ® Shyamdm Kapur v. Emperor 
mm Mandal, (1930) 58 Cal. 96. 60 Cal. 341. 
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under section 148 or 149 ; nor sliall he dispense with primary evidence 
,of any document, except in the cases hereinbefore excepted. 

GOMMENT.—Frinciple.— TMs section is intended to arm the Judge with 
the most extensive power possible for the purpose of getting at the truth. The 
effect of this section is that in order to get to the bottom of the matter before it, 
the Court will be able to look at and enquire into every fact whatever. ^ Each 
party in a ease Is interested in setting up his ovm case and demolishing the one 
set up by his adversary. There is danger in some cases that the whole truth may 
not come out before the Court. The Judge, in order to discover, or to obtain pro- 
per proof of relevant facts, may exercise very wide powers indeed ; but they all 
pivot upon the ascertainment^ of relevant facts* He may approach the case from any 
point of view, and is not tied down to the ruts marked out by the parties. He can 
ask (1) any question he pleases, (2) in any form, (3) at any time, (4) of any witness, 
(5) or of the parties, (6) about any fact relevant or irrelevant. No party is entitled 
to object to any such question or order, or to cross-examine the witness without 
the leave of the Court. But out of the evidence so brought out, the Judge can only 
use that which is relevant and duly proved. There are three exceptions to the 
very wide powers given to the Judge. The witness cannot be compelled to answer 
(1) any question or to produce any document contrary to ss. 121 to 131 ; or (2) any 
question contrary to s. 148 or 149; and (3) the Judge shall not dispense with pri- 
mary evidence of any document except as provided before. 

In civil as well as in criminal proceedings the Legislature has vested ample 
powers in the Courts to exercise this power (Civil Procedure Code, O. N, rr. 2, 4 ; 
O. XVI, r. 14 V s. 540, Criminal Procedure Code). 

“When the counsel for the prisoner has examined or declined to cross-examine 
a witness, and the Court afterwards, of its own motion, examined him, the witness 
<jannot then, without the permission of the Court, be subjected to cross-examination. 
When, after the examination of a witness by the complainant and the defendant, 
the Court takes him in hand, he is put under special pressure as the Judge is empower- 
ed to ask any question he pleases, in any form about any fact relevant or irrelevant. . . 
and he is, therefore, at the same time placed under the special protection of the 
Court, which may, at its discretion, allow a party to cross-examine him, but this 
cannot be asked for as a matter of right. This principle applies equally whether 
it is intended to direct the examination to the witness’s statements of fact, or to 
circumstances touching his credibility, for any question meant to impair his credit 
tends (or is so designed) to get rid of the effect of ail his answers, and of each of them 
just as much as one that may bring out an inconsistency or contradiction. It is 
then a cross-examination upwDn answers — ^upon every answer given to the Court, 
and is subject to the Court’s control’ 

“In a great number of cases — ^probably, the vast numerical majority — the 
Judge has to conduct the whole trial himself. In ail eases he has to represent 
the interests of the public much more distinctly than he does in England. In 
many cases he has to get at the truth, or as near to it as he can, by the aid of colla- 
teral inquiries, which may incidentally tend to something relevant ; and it is most 
unlikely that he should ever wish to push an inquiry needlessly, or to go into matters 
not really connected with it. We have accordingly thought it right to arm Judges 
with a general power to ask any questions, upon any facts, of any witnesses, at any 
stage of the proceedings, irrespectively of the rules of evidence binding on the parties 

i Stephen, 162. 11 B. H. C. 166, 168. 

® Eeg^v, Sakharam Mukundji, (1874) 
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and their agents, and we have inserted in the bill a distinct declaration that it is 
the duty of the Judge, especially in criminal cases, not merely to listen to the evi- 
dence put before him, but to inquire to the utmost into the truth of the matter. 
We do not think that the English theories, that the public have no interest in arriv- 
ing at the truth and that even criminal proceedings ought to foe regarded mainly 
in the light of private questions between the prosecutor and the prisoner, are at 
all suited to India, if indeed they are the result of anything better than carelessness 
imd apathy in England, 

“In India, in an enormous mass of cases, it is absolutely necessary that the 
Judge should not only hear what is put before him by others, but that he should 
ascertain by his o^vn inquiries how the facts actually stand. In order to do this, 
it will frequently be necessary for liim to go into matters which are not themselves 
relevant to the matter in issue, but may lead to something that is, and it is in order 
to arm Judges with express authority to do this that this section has been framed”.^ 

It is not the province of the Court to examine the witnesses, unless the pleaders 
on either side have omitted to put some material question or questions, and the 
Court should, as a general rule, leave the witnesses to the pleaders to foe dealt with, 
as laid down in s. 138.® 

1. *Ia order to discover or to obtain proper proof of relevant facts'. — 
The power of the Court to direct production of any document under this section is 
subject to the plain proviso at the beginning of that section that the direction 
must be “in order to discover or obtain proper proof of relevant facts.” The 
commentaries show clearly that the object of allowing the Judge to ask irrelevant 
questions imder this section is to obtain “indicative evidence” which may lead 
to the discovery of relevant evidence.® 

2. ‘Cross-examine any witness upon any answer, etc.* — A party to a „ 
proceeding is not allowed to cross-examine a witness upon an answer given by him 
to a question put by the Court without the permission of such Court.* If what 
the witness has said in answer to the questions put to him by the Judge is adverse 
to either of the parties, the Judge ought to allow the witness to be cross-examined 
upon his answers. A general fishing cross-examination ought not to be permitted.^ 
The accused should be given an opportunity to cross-examine a witness on the 
answers to questions put by the Court.® 

A Judge can himself look into previous statements of witnesses recorded in 
the police diary, even though the defence neither requested him to do so nor applied 
for copies of such statements, and if the interests of justice demand the Judge may 
himself, under this section, put questions to witnesses to bring out discrepancies of 
vital nature between such statements and the evidence of those witnesses in Court. ^ 

Proviso 1. — ^This proviso says that the judgment must be based upon facts ^ 
declared by this Act to be relevant (ss. 5-55) and duly proved (ss. 56-100). The 
Judge will not be permitted to found his judgment upon the class of statements to 
which he may resort as indicative evidence, for the reason that it would tempt judges 
to be satisfied with second-hand reports, would open a wide door to fraud, and would 

^ Proceedings of the Legislative ® Coulson v. Bishoroiigh, [1894] 2 

Council. Q. B. 316. 

® Noot Btix Kazi v. The Bmpress, ® the ^natter of The Empress v. 
(1880) 6 Cal. 279, 283, Grish Chunder TaluMar, (1879) 5 Cal. < 

® Krishna Ayyar v. Balakrishna 614 ; Mohendro Nath Das Gupta v. 
Ayyar, (1933) 57 Mad. 635. Emperor, (1902) 29 Cal. 287. 

* Gopal tall Seal v. Manick Lull ^ Emperor v. Lai Miya, [1943] 1 

Seal, (1897) 24 Cal. 288^ 290. Cal. 543. 
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waste an incaleuiable amount of time.^ It would be in tolerable that the Court 
should .decide rights upon suspicions unsupported by testimony.^ 

Proviso 2.— -This proviso subjects the Judge to the provisions contained in 
ss. 1 21 - i 3 1 , s. 148 and s . 3 49. The Judge has the power of asking irrelevant questions 
to a witness j if he does so in order to Obtain proof of relevant facts, but if he asks 
questions with a view to ci'iminal proceedings being taken against tiie witness, the 
witness is not bound to answ'er them, and cannot be punished for not answering 
them under s. 179, Indian Penal Code.® A witness should not be coerced to answer 
a question. ^ 

166. In eases tried by jury or with assessors, the jury or assessors 
Power of jury or ^l^f^stions to the witncsscs, tliFough or 

assessors to put ques- by leavc of thc Judgc, wMch the Judge himself might 
put and which he considers proper. 

COMMENT. — The jury or assessors may put any questions to the witnesses, 
through or by leave of the Judge, which the Judge himself might put and which 
the Judge considers proper. 


CHAPTER XI. 

■■ ■ ■■ ^ 

Of Improper Admission and Rejection of JIvidence. 


167. The improper admission or rejection of evidence shall not be 

No new trial for im- f or reversal of any 

proper admission or decisioii m any cascj if it Shall appear to the Court 
rejection oi evidence. before wiiich such objectioii is raised^ that, indepen- 
dently of the evidence objected to and admitted, there was sufficient 
evidence to justify the decision, or ithat, if the rejected evidence had 
been received, it ought not to have varied the decision.® 


COMMENT, — Object. — ^The object of the section is that the Court of appeal 
or revision should not disturb a decision on the ground of improper admiasion or 
rejection of evidence, if in spite of such evidence, there are sufficient materials in 
the case to justify the decision.® In other "words, technical objections will not be 
allowed to prevail, where substantial justice appears to have been done. 


Principle. — ^The improper (a) admission, or (b) rejection, of evidence, is no ground 
for a new trial, or reversal, of any decision, if 
(i) in the case of improper admission — 

there is sufficient evidence to justify the decision, independently of the. 
evidence objected to and admitted ; or 
(;ii) in the case of improper rejection — ^ 

the decision could not be varied, if the rejected evidence had been received^. 
Civil and criminal cases. — ^The provisions of this section are made applicable 

^ Stephen, 162, 103. Queen-Empress v. Jshn Singh^ 

* Sreemutty Mohun Bihi v. Saraf (1886) 8 All. 672, 675. 

Chand Mitter, (1897) 2 C. W. N, 18, ® Mohur Singh v. Ghunba, (3870) 

27. 6 Beng. L. R. 495, 499, p.c, 15 W. K... 

® Queen-Empress v. Hari Laksk- (P. C.j 8. 
man, (1885) 10 Bom. 185. 

E. E.— 20. 


:306 


THE LAW OF ETILENCE. 


[CHAF. XI. 


.by the clearest posiSit>le words to ail judicial proceedings in or before any Court.^ 
The section applies to civil cases and to criminal cases whether or not the trial has 
been had before a jury. 2 

Civil.— In the case ef first appeals, the provisions of this section have to be 
read with s. 99 of the Civil Procedure Code (Act V of 1908), which provides : “No 
decree shall be x^ersed or substantially varied nor shall any case be remanded, 
in appeal on account of. . . .any error, defect or irregularity in any proceedings in 
•the suit not affecting the merits of the case. . . See also O. XLI, rr. 27 to 29. 

In second appeals, one of the grounds justifying the appeal is “a substantia! 
error or defect in the procedure, .. .which may possibly have produced error or 
• defect in the decision of the case upon the merits” [s. 100 (1) (c) of the Civil Procedure 
Code of 1908.] 

There is, however, a great difficulty in applying the provisions of tliis section 
•to the generality of cases which come before the High Court on second appeal. 
•On second appeal, the High Court has no power to deal with the sufficiency of 
evidence ; it has only a right to entertain questions of law. Its duty being thus 
confined, when evidence has been wrongly admitted by the Court below, the High 
Court has, generally speaking, no right to decide, whether the remaining evidence 
in the case, other than tfiat which has been improperly admitted, is sufficient to 
warrant the finding of the Court below. The only cases which it may with propriety 
dispose of under such circumstances without a remand, are those, where indepen- 
dently of the evidence improperly admitted, the lower Court has apparently arrived 
at its conclusion upon other grounds. 3 

Where the first Court improperly admits evidence the High Court has power 
kto interfere and remand the case for a new trial.^ 

The omission to receive an important document® or to examine a material 
witness® justifies a reversal of the decision. 

Griminal. — In criminal cases also the Legislature has provided a similar 
safeguard. “No finding, sentefice or order passed by a Court of competent juris- 
diction shall be reversed or altered. . . .on appeal or revision, on account. . . .of any 
smisdirection in any charge to a jury unless such error, omission, irregularity, or 
smisdirection has in fact occasioned a failure of justice [s. 537 (d) of the Criminal 
tProcedure Code]. 

When a part of the evidence which has been allowed to go to the jury is found 
to be irrelevant and inadmissible, it is open to the High Court in appeal either 
to uphold the verdict upon the remaining evidence on the record under this section 
or to quash the verdict and order a re-trialj^^^^^^^ ^ ^ ^ ^ ^ ^ ^ 

^ JReg, V. Navroji DadaJbhai, (1872) gam, (1884) 8 Bom. 377 ; Talewat 

'9 B. H. C. 358, 374, Singh v. Bhagwan Das, (1907) 12 C. 

* Imperatrix v. Pitamber Jina, W. N, 312, 8 C, L. J. 147. 

(1877) 2 Bom. 01, 05 ; Queen v. Murri- ® Moni Lai Bandopadhya v, Khi- 

,bol€ Ckunder Ghose, (1876) 1 Cal. 207, roda Dasi, (3893) 20 Cal. 740. 

216 ; Emperor v, Pdnehu Bos, (1920) ’ Queen-Empress v. Bamchandra 

47 Cal. 671, F.B. Govind Barshe, (1895) 19 Bom. 749; 

® Womes Chunder Chatterjee v. contra, Wafadar Bhan v. Queen-Em- 

Chundee Churn Boy Chowdhry, (1881) press, (1894) 21 Cal. 955; Dal Singh 
' 7 Cal. 293, 290. v. Emperor, (1917) 19 Bom. L. R. 

^ Palalcdhari Bai v. Manners, 510, 44 I. A. 137, 44 Cal. 876 ; Bamesh 

1895) 23 Cal. 179. Chandra Das v. Emperor, (1919) 46 

® Deoidas Jagivan v. Pirjada Be- Cal. 895. 
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Letters Patent, cl. 26.-— The provisions of this section apply to the High 
Court when acting under cl. 26 of the Letters Patent.^ Section 12 of the Lower 
Burma Courts Act is similar to this clause, and this section therefore applies to 
proceedings under it.® 

1. ‘In any case’. — ^These words are very wide and include criminal trials 
by jury.® 

2. ‘The Court before which such objection is raised’. — ^The Court which 
is to decide upon the sufficiency of the evidence to support the conviction is the 
Court of review or the appellate Court, ^ but not the Court below.® 

3. ‘Decision’. — ^The word ‘decision’ is more generally used as applicable 
to cml proceedings, but it is by no means inappropriate to criminal cases; and, 
if it was the intention of the Legislature to use an expression which would apply 
equally to civil as to criminal proceedings, there is probably no other word which 
would have answered their purpose better.® 

SCHEDULE. 

[repealed by the repealing act (I of 1938), s. 2 and sch.] 


^ Queen v. Hurribole Chunder (1917) 9 L. B. R. 60, p.b. 

Gkose, (1876) 1 Cal. 2Q7 ; Imperatrim ® Queen-Empress v. Bamckandra 

V. Pitamher Jina, (1877) 2 Bom, 61 ; Govind Marshe^ (1895) 19 Bom. 749, 762. 
Emperor v. Narayen, (1907) 9 Bom. Per Westropp, C. J., in 

L. R. 789, 82 Bom. Ill, f.b. See Em- v. Pitamher Jina, (1877) 2 Bom. 61, 65. 

peroT V. Panchu JDas^ (1920) 47 Cal. ® Queen v. Hiirrihole Chunder 

671, P.B. Uhose, (1876) 1 Cal. 207, 217. 

® Thein Myin v. King-Emperor ^ ® JMd. 



SUMMARY 


The law of evidence is the most important branch of adjective law. 
It is to legal practice what logic is to all reasoning. Without it, trials 
might be infinitely prolonged to the great detriment of the public and 
the vexation and expense of suitors. It is by this that the Judge separ- 
ates the whe^ from the chaiff among the mass of acts that are brought 
before him, decides upon their Just and mutual bearing, learns to draw 
correct inferences from circumstances, and to weigh the value of direct 
testimony. It is by this guide that he is able to tread his way with 
comparative safety among the burning ploughshares of perjury, forgery, 
and fraud that beset his footsteps, and to rest his Judgment on a basis 
of probabilities at least comparatively satisfactory to his own miiid.^ 

The Indian Evidence Act has codified the rules of English law of 
evidence with such modifications as are rendered necessary by the 
peculiar circumstences of this country. But the Act is not exhaustive, 
and cases do arise for the solution of which principles of common law 
are resorted to. The Code, though chiefly drawn upon the lines of the 
English law of evidence, was not intended to be a servile copy of it. 

The object of codification is that, on any point specifically dealt with 
by an Act, the law should be ascertained by interpreting its language, 
instead of, as before, roaming over a vast number of authorities to 
discover what the law is, and extracting it by a critical examination of 
the prior decisions.^ 

One great object of the Evidence Act was to prevent laxity in the 
admissibility of evidence, and to introduce a more correct and uniform 
rule of practice than was previously in vogue. The Evidence Act is not 
intended to do more than prescribe rules for the admissibility or other- 
wise of evidence on the issue as to which the Courts have to record 
findings. 

! The main principles which underlie the law of evidence are — * 

(1 ) evidence must be confined to the matters in issue ; 

(2) hearsay evidence must not be admitted ,* and 

(3) the best evidence must be given in all cases. 

The following tabular scheme® sufficiently explains the general 
arrangement of the Indian Evidence Act — 


1 Norton. [1891] A. C. 107. 

* Bank of England v, VagUam Bros*^ ® Stephen’s Introduction, p.l2. 
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The object of legal proceedings is the determination 
of rights and liabilities which depend on facts. 

m 


In issue, (§ S) 


Judieialiy noticed 
ch. iii. 


Relevant to 
the issue (§3) 
which may be- 


They ma y be 

proved by proved by 
oral evidence, documentary 
ch. iv evidence (ch. v.) 

I which is 


This proof must be produced by the 
party on whom the burden of 
proof rests, (ch. vii) unless he is 
estopped (ch viii) 

If given by witnesses (ch. ix) they must 
testify, subject to rules as to exa- 
mination (ch. x). Consequence of 
mistakes defined, ch. xi. 


— connected with the 

issue, § 5 — 16. 

— admissions, § 17 — 31. 

— statements by persons, 
who cannot be called 
. as witnesses, § 32 — 33. 

statements under spe- 

c i a 1 circumstances, 
§ 34r~-39, 

T—judgment in other eases, 
§ 40 — 1-4. 

— opinions, § 45 — 51. 

— character, § 52 — 55. 


-pnrnay or 
§ 61~~66. 

-attested or 
§ 67—73. 
-public or 
§ 74—78. 


secondary, 


unattested, 

private 


— sometimes presumed to 
be genuine. 

§ 78—90. 

— exclusive of oral evi- 
dence, ch. vi. 


The Evidence Act is divided into three Parts comprising eleven 
Chapters. Part I consists of two Chapters dealing with definitions and 
relevancy of facts. Part II comprises Chapters III to V which provide 
for proof of facts by oral or documentary evidence. Part III embodies 
Chapters VI to XI which contain rules for the production of evidence in 
Court and the duties of the Court in dealing with the evidence produced 
before it. 

PART L 

RELEVA^NTCY OF FACTS. 


Chapter I deals with definitions of various terms. 

‘Evidence’ means and includes— 

(1) Oral evidence, i.e., all statements which the Court permits or 
requires to be made before it by witnesses, in relation to matters of fact 
under inquiry. 

(2) Documentary evidence, i.e., all documents produced for the 

inspection of the Court. - 

Evidence may be given in any suit or proceeding. 
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(1) of every fact in issue, and 

(2) of relevant facts (s. 8), 

(1) ‘Fact.’ — It means and includes— 

(1) any thing, state of things, or relation of things, capable of 
being perceived by the senses ; 

(ii) any mental condition of which any person is conscious (s, 8). 

The expression ‘facts in issue’ means and includes any fact from 
which, either by itself or in connection with other facts, the existence, 
non-existence, nature or extent of any right, liability, or disability, 
asserted or denied in any suit or proceeding, necessarily follows (s. 8). 

(2) Relevant fact. — One fact is said to be relevant to another 
when the one is connected with the other in any of the ways relating to 
the relevancy of facts (s. 3). 

Presumptions. — ^The topic of ‘presumptions’ has been referred to 
in s. 4. A presumption means a rule of law that Courts and Judges shall 
draw a particular inference from a particular fact, or from particular 
evidence, unless and until the truth of such inference is disproved, 
Presumptions are divided into presumptions of fact (“may presume” of 
the Evidence Act) and presumptions of law. Presumptions of law are 
again sub-divided into presumptions of law absolute or conclusive 
(“conclusive proof” of the Evidence Act), and presumptions of law 
disputable or rebuttable (“shall presume” of the Evidence Act), 

Whenever it is provided by the Evidence Act that the Court — 

‘may presume’ a fact, it may either regard such facts as proved 
unless and until it is disproved, or may call for proof of it : 

‘shall presume’ a fact, it must regard such fact as proved, unless and 
until it is disproved. 

When one fact is declared by this Act to be ‘conclusive proof’ of 
another, the Court shall, on proof of the one fact, regard the other as 
proved, and shall not allow evidence to be given for the purpose of 
disproving it (s. 4), 

Chapter il. — ^Evidence may be given (1) of the existence or non- 
existence of every fact in issue, and (2) of such other facts as are declared 
to be relevant, and of no others (s. 5). No evidence can be given of a 
fact which a person is disentitled to prove under the Civil Procedure 
Code (ibid). There is a difference between relevancy of evidence and 
admisibility of evidence. 

What facts are relevant.— The following facts are relevant — 

1. Facts so connected with a fact in issue as to form part of the 
same transaction (s, 6). 

2. Facts which are the occasion, cause, or effect, of relevant facts 
or facts in issue (s. 7). 

8. Facts showing a motive or preparation for, or previous or sub- 
sequent conduct in relation to, any fact in issue or relevant fact (s. 8). 

4. Facts (i) necessary to explain or introduce a fact in issue or 
relevant fact, or (ii) which support or rebut an inference suggested by 
such a fact, or (Hi) which establish the identity of any thing or person 
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whose identity is releva,nt, or (iz;) which fix the time or place at which 
any fact in issue or relevant fact happened, or {v) which show the relation 
of parties by whom any such fact was transacted (s. 9). 

5* Anything said, done, or written, by a conspirator in reference to- 
the common intention of all the conspirators (s. 10). 

6. Facts (t) that are inconsistent with any fact in issue or relevant: 
fact, or (w) which make the existence or non-existence of any fact im 
issue or relevant fact highly probable or improbable (s. 11). 

7. Facts which will enable the Court to determine the amount of* 
damages which ought to be awarded (s. 12), 

B. Where the question is as to the existence of any right or custom; 
(i) any transaction by which the right or custom in question was created, 
claimed, modified, recognised, asserted or denied, or which was incon- 
sistent with its existence ; (ii) particular instances in which the right or * 
custom was (a) claimed, recognised or exercised, or (6) disputed, asserted, 
or departed from (s. 13). 

9. Facts showing the existence of any state of (1) mind (e.g., in- 
tention, knowledge, good faith, negligence, rashness, ill-will, good-will), 
or (2) body, or (3) bodily feeling, when such state of mind or body is 
relevant (s. 14). 

10. When the question is whether an act was accidental or in- 
tentional — ^the fact that it formed part of a series of similar occurrences. 
(S.15), 

XI. Existence of any course of business according to which an act 
regarding which there is a question would have been done (s. 16). 

Relevancy : admissibility. — ^The word ‘relevant’ is not co- 
extensive with the word ‘admissible.’ A relevant fact is a fact that has a 
certain degree of probative force. Relevancy is Mly defined in ss. 6-11 
of the Evidence Act. Certain facts are relevant under ss. 5-55, but all 
such facts are not admissible in evidence. There may arise restrictions 
as to their admissibility under ss* 91-99, 115-117, and 121-130. All 
admissible evidence is therefore relevant, but all relevant evidenee^is^ 
not admissible. 

Sections 17-55 deal with statements which are relevant under' 
certain circumstances. These include — 

I. Admissions. 

II. Confessions. 

III. Statements by persons who cannot be called as witnesses*. 

IV. Statements under special circumstances. 

V. Judgments of Courts. 

VI. Opinions of third persons. 

VII. Character of parties. 

I, Admissions. — ^The Indian Evidence Act deals with admissions- 
as follows: — 

1. An admission is a statement, oral or documentary, which 
suggests any inference, as to any fact in issue or relevant fact, and which 
is made by — 
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(^) a party to the proceedings ; 

(?‘4 agent authorised by such party ; 

(m> a party suing or sued in a representative character making 
admissions while holding such character ; 

(iv) a person who has a proprietary or pecuniary interest in the 
subject-matter of the suit during the continuance of such interest ; 

(v) a person from whom the parties to the suit have derived their 
interest in the subject-matter of the suit during the continuance of such 
interest (s. 18) ; 

(vi) a person whose position it is necessary to prove in a suit, if 
such statements would be relevant in a suit brought by or against himself 
(s. 19). 

(vii) a person to whom a party to the suit has expressly referred 
for informationdn reference to a matter in dispute (s. 20) ; 

2. An admission is relevant and be proved as against the 
person who makes it or his representative in interest. It cannot be 
proved by or on behalf of the person who makes it or by his representa- 
tive, except in three cases-^ 

(1) when it is of such a nature that, if the pei’son making it were 
dead, it would be relevant as between third persons under s. 32 ; 

(2) when it consists of a statement of the existence of any state of 
mind or body made at or about the time when such state of mind or body 
existed and is accompanied by conduct rendering its falsehood impro- 
bable ; 

(3) if it is relevant otherwise than as an admission (s. 21). 

S» Oral admissions as to contents of a document are not relevant 
unless 

(1) the party proposing to prove them shows that he is entitled to 
give secondary evidence of the contents of such documents, or 

(2) the genuineness of the document produced is in question (s. 22). 

According to English law such admissions may be used as proof. 

4. An admission is not relevant in a civil case if it is made 

(1) upon an express condition that evidence of it is not to be 
given, or 

(2) under circumstances from which the Court can infer that the 
parties agreed together that evidence of it should not be given (s. 23). 

A barrister, pleader, attorney, or vakil, is not exempted from giving 
evidence of any matter of which lie may be compelled to give evidence 
under s. 126 (s. 23, Expln.). 

5. An admission is not a conclusive proof of the matter admitted, 
but it may operate as estoppel (s. 31 ). 

II. Confessions. — ^A ^confession’ is an admission made at any 
time by any person charged with a crime stating or suggesting an 
inference that he committed that crime. The law of confession is laid 
down is as follows 

1. A confession is irrelevant 
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(1) if it is obtained by any (a) inducement, (b) threat, or (c), 
promise ; 

(2) such inducement, etc., must have reference to the charge : 

(3) such inducement, etc., must proceed from a person in authority; 

(4) such inducement, etc., must be sufficient to give the accused 

grounds for supposing that by making it he would gain an advantage or 
avoid an evil of a tempoi’al nature in reference to the proceedings against 
him (s. 24). , _ 

But a confession made after the removal of the impression caused by 
such inducement, threat, or proniise, is relevant (s. 28). 

2. A confession made to a police officer is not admissible (s. 25). 

3. A confession made by a person in police custody is not admis- 
sible, unless it is made in the presence of a Magistrate {s. 26). 

But when any fact is discovered in consequence of information 
received from such person, so much of the information as relates to the 
facts discovered is admissible (s. 27). 

4. A confession does not become irrelevant if it is made 

(i) under a promise of secrecy ; or 

(ii) in consequence of a deception practised on the accused; or 

(iii) when the accused was drunk ; or 

(iv) in answer to questions which the accused need not have 
answered ; or 

(v) when the accused was not warned that he was not bound to 
make it ^(s. 29). 

5. When more persons than one are tried jointly for an offence, 
and one of them makes a confession affecting himself and some other 
of such persons, the confession may be taken into consideration against 
such other person as well as against the person making it (s. 30). 

As to the difference between an ‘admission’ and a ‘confession’, see 

p. 68. 

in. Statements by a witness who cannot be produced. — 
A statement of relevant fact made by a person — 

{?') who is dead ; 

(n) who cannot be found ; 

(m) who has become incapable of giving evidence ; 

(w) whose attendance cannot be procured without unreasonable 
delay or expense 

is relevant under the following circumstances : — 

(1) When it relates to the cause of his death. 

(2) When it is made in the course of business ; sucli as entry in 
books, or acknowledgment of the receipt of any property, or date of a 
document. 

(8) When it is against the pecuniary or proprietary interest of the 
person making it or when it would have exposed him to a criminal pro- 
secution, 

(4) When it gives opinion as to a public right or custom or matters 
of general interest and it was made before any controversy as to such 


814 


THE LAW OF EVIDENCE. 


right or custom had arisen. ^ 

(5) When it relates to the existence of any relationship between 
persons as to whose relationship the maker had special means of know- 
ledge and was made before the question in dispute arose, 

(6) When it relates to the existence of any relationship between 
persons deceased and is made in any will or deed or family pedigree^ [ 
or upon any tombstone or family-portrait, and was made before the [ 
question in dispute arose. 

(7) When it is contained in any deed, will or other document. 

(8) When it is made by a number of persons and expresses feelings 
relevant to the matter in question (s. 32). 

Admissibility of depositions in former trials in subsequent 
trials. — ^Evidence given by a witness (i) in a judicial proceeding, or ; 
(ii) before any person authorised by law to take it, is relevant in a ( 
subsequent judicial proceeding or a later stage of the same proceeding — ^ 

(i) when the witness is dead, 

(ii) when he cannot be found, 

(Hi) when he is incapable of giving evidence, 

(iv) when he is kept out of the way by the adverse party, and 

(v) when his presence cannot be obtained without an amount of 
delay or expense which the Court considers unreasonable. 

3uch evidence will only be admissible — 

(1) if the proceeding was between the same parties, or their 
representatives in interest ; 

(2) if the adverse party in the first proceeding had the right and j 

opportunity to cross-examine; and I 

(8) if the question in issue w^ere substantially the same in the 
first as in the second proceeding (s. 33). 

Evidence given on a different occasion is also admissible to con- 
tradict a witness (s. 155) or to corroborate him (s. 157), 

IV. Statements made under special circumstances. — ^There 
are statements which are relevant under special circumstances. These 

1. Entries in books of account regularly kept in the course of 
business. Such entries are not alone stifficient evidence to charge any 
person with liability (s. 34). 

2. Entries in public or official books or records made by a public 
servant or by a person enjoined by law in the discharge of his duty 
(s. 35). 

3. Statements made in maps or charts offered for public sale or 
in maps or plans made under the authority of the Central Government or 
any Provincial Government (s. 36). 

4. Statements of facts of public nature made in ; 

(1) an Act of Parliament ; | 

(2) an Act of the Central Legislature or any other legislative | 

authority in Province ; and I 

(3) Notifications in the Official Gazette or the Government Ga 2 ette I 
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©f any Dominion or Colony or possession of His Majesty or the Loni^n^ 
Gazette (s, 37). 

5. Statements of the law of any country contained in 

(1) a book published under the authority of the Government 
of that country, and 

(2) published reports of rulings of the Courts of such country 
(s, 38). 

Opinions of persons skilled in foreign laws may be invited by the 
Court '(s. 45). , 

When the evidence to be given forms part of a statement, con- 
versation, document, book, or series of letters or papers, so much of the 
statement, etc., as the Court considers necessary to the full under- 
standing of the nature and effect of the statement, shall only be given 
(s.39}. 

V. Judgments.— Judgments are relevant facts of great im- 
portance. Judgments in civil cases do not preclude any one but parties 
to the suit or their representatives from contesting the subject-matter 
upon which they are pronounced. There are four exceptions to this 
principle. 

1. The existence of a judgment, decree or order is a relevant fact 
if by law it has the effect of preventing any Court from taking cogni- 
zance of a suit, or holding a trial (s. 40). 

. 2. A final judgment of a Court exercising (X) probate, (2) matri- 

monial, (3) admiralty, or (4) insolvency jurisdiction which 

(i) confers upon or takes away from any person any legal 
character or, 

{ii) declares any person to be entitled to (a) any such character,, 
or {b) any specific thing absolutely, 

is relevant when {a) the existence of any such legal character, or 
(6) the title of such person to any such thing, is relevant. 

Such judgment is proof 

(1) that any legal character, which it confers, accrued at the time 
when such judgment came into operation ; 

(2) that any legal character to which it declares any person to be 
entitled accrued at the time mentioned in the judgment ; 

(3) that any legal character which it takes away from any person 
ceased at the time mentioned in the judgment ; 

(4) that any thing to which it declares a person to be entitled was 
that personas property at the time at which the judgment declares to 
be his (s. 41). 

There are two other sections dealing with conclusive proof : 

(1) birth during marriage is conclusive proof of legitimacy 
( 6 . 112 ); 

(2) notification in the Gazette that a portion of British territory 
k ceded to an Indian State before the commencement of Part 
III of the Government of India Act, 1935, is conclusive proof of cession 
®f tibiat territory (s. 113). 
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3. Judgments relating to matters of a public nature are relevant 
though such judgments are not conclusive proof of that which they 
'State :(s.': 42). ■■ ■ 

4. Judgments, the existence of which is a fact in issue or is rele- 
vant under some other provision of the Evidence Act (s. -43). 

Any party to a suit may show that a Judgment which is relevant 
%vas delivered by a Court not competent to deliver it or was obtained 
by fraud (s. 44). 

Vi. Opinions. — The Court has often to form an opinion on 
technical matters and extraneous assistance is necessary. The Act 
allows such' opinion in the following cases — 

1. Opinion of experts, i.e., persons skilled in (i) foreign law, (ii) 
science, (Hi) art, {iv) handwriting, and (t?) finger impressions (s. 45). 

2. Any fact which supports or is inconsistent with the opinion of 
experts (s. 46). 

3. Opinion of a person acquainted with the handwriting of the 
person by whom a document is written when the Court has to form an 
opinion as to the person by whom it was written (s. 47). 

A person is said to be acquainted with the handwriting of another 
person when 

(i) he has seen that person write ; 

(ii) he has received documents purporting to be written by that 
person in answer to documents written by himself or under his autho- 
rity and addressed to that person ; 

{Hi) in the ordinary course of business, documents purporting 
to be written by that person have been habitually submitted to him 
(s. 47). 

4. Opinion as to the existence of a right or custom of a person 
who knows of its existence (s. 48). 

5. Opinions of persons having special means of knowledge re- 
garding 

(i) usages and tenets of a body of men or family ; 

(ii) the constitution and government of any religious or chari- 
table foundation ; 

(Hi) the meaning of words or terms used in- particular districts 
nr by particular classes of people (s. 49). 

6. Opinion, as to the relationship of one person to another, of a 
person, expressed by his conduct, who as a member of the family has 
special means of knowledge on the subject (s. 50). 

Whenever the opinion of a person is relevant, the grounds on which 
such opinion is based are also relevant (s. 51). 

VII. Character. — ‘Character’ includes both reputation and 
disposition. Relevancy of character may arise either in (1) civil, or 
{2) criminal cases. 

(!) In civil cases the fact that the character of any person is 
such as to render probable or improbable any conduct imputed to him 
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is irrelevant, except in so far as such character appears from facts 
otherwise relevant (s. 52). 

But the fact that the character of any person is such as to affect 
the amount of damages which he ought to receive is relevant (s. 55). 

(2) In criminal cases the fact that the accused is of good characteo^ 
is relevant (s. 53). But the fact that he is of bad character is irrelevant 
unless — 

(i) evidence has been given that he has a good character (s, 54) ; 

or , , 

(ii) the bad character is itself a fact in issue (s. >4, Expln, 1). 

A previous conviction is relevant as evidence of bad character 
Expin. 2).. '' ^ ; , ' - ^ ■ 

' FART II 

OK PROOF. 

Chapter — Facts which need not be proved. — These are ; — 

1* Pacts of which the Court wiU take judicial notice (s. 56). 
Section 57 enumerates thirteen facts of which the Court is bound to 
take Judicial notice. 

3. Pacts which the parties or their agents agree to admit at the 
hearing, or which, before the hearing, they agree to admit by any 
writing under their hands, or which, by any rule of pleading, they are 
deemed to have admitted by their pleadings {s. 58). 

Chapter IV.— Oral evidence.— All facts, except the contents of 
documents, may be proved by oral evidence (s. 59). Oral evidence 
must be direct, that is to say, 

(1) if it refers to a fact which could be seen, it must be the evidence 
of a witness, who says he saw it; 

(2) if it refers to a fact which could be heard, it must be the 
evidence of a witness, who says he heard it ; 

(3) if it refers to a fact which could be perceived by any other 
sense or in any other manner, it must be the evidence of a witness who 
says he perceived it by that sense or in that manner ; 

(4) if it refers to an opinion or to the grounds on which that opi- 
nion is held, it must be the evidence of the person who holds that opinion 
on those grounds (s. 60). 

‘Circumstantial evidence’ is opposed to ‘direct evidence’. It 
means a fact from which some other fact is inferred. ‘Direct evidence’ 
means testimony given by a man as to what he has himself perceived 
by his own senses. It is the testimony of a witness to the existence, 
or non-existence of the fact or fact in issue. As regards admissibility,;^ 
direct and circumstantial evidences*stand on the same footing. ■ 

Opinion of an expert expressed in a book commonly offered for 
sale may be proved by the production of such book, if the author 

(1) is dead, or ^ 

(2) cannot be found, or 

(3) has become incapable of giving evidence, or 
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(4) cannot be called as a witness without an amount of delay or 
expense, which the Court regards as unreasonable (ibid,) j 

Chapter V. — Documentary evidence.— The contents of docu- • 
inents may be proved either by (1) primary evidence, or (2) secondary 
evidence (s. 61). 

(1) Primary evidence means the document itself produced for 
the inspection of the Court (s. 62). 

Where a document is executed in several parts, each part is pri- ^ 
mary evidence. Where a document is executed in counterpart, each 
counterpart is primary evidence as against the parties executing it ; 
(ibid,, Expln. 1). i 

Where a number of documents are made by uniform process, such ^ . 
as printing, lithography, or photography, each one is primary evidence f 
of the contents of all the rest. 

(2) Secondary evidence means and includes— ! 

(i) certified copies given under the provisions of this Act; 

(ii) copies made from the original by mechanical processes, 
which in themselves ensure accuracy of the copy and, copies compared 
with such copies I 

(iii) copies made from or compared with the original ; 

(fc) counterparts of documents, as against the parties who 
did not execute them ; 

(v) oral account of the contents of a document, given by some 
person who has himself seen it (s. 63). 

I Documents must be proved by primary evidence (s. 64). 

Secondary evidence may be given of the existence, condition or 
contents of a document in the following cases : — 

(1) When the document is in the possession of 

(i) the person against whom it is to be proved, or 

(ii) any person out of the reach of, or not subject to, the pro- 

«cess of the Court, or | 

(iii) any person who is legally bound to produce it does not pro- 
duce it after notice to produce the same. ^ 

(2) When the existence or contents of the original have been 
proved to have been admitted in writing by the person against whom 
it is to be proved or his representative. In such a case the written 
admission is admissible. 

(3) When the original has been destroyed or lost or when the ; 
party offering evidence of its contents cannot, for any other reason, 
not arising from his own neglect or default, produce it in reasonable ; 
time. In such a case any secondary evidence of its contents is admis- f 
sible. 

(4) When the original is of such a nature as not to be easily 

movable. In such a case any secondaiy evidence of its contents is 
admissible. u 

(5) When the original is a public document. 
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(0) When the original is a document of which a certified copy is 
pernxitted by this Act or any law in force in India. A certified copy 
is admissible. 

(T) When the original consists of numerous accounts or other 
documents which cannot conveniently be examined in Court, and the 
fact to be proved is the general residt of the whole collection. Such 
result may be proved by the evidence of any person skilled in the exami- 
nation of such documents (s. 65). 

When notice to produce a document is not required. — 
Notice under s. 65 to produce a document is not required — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must 
know that he will be required to produce it ; 

(3) when the adverse party has obtained possession of the original 
by fraud or force ; 

(4) when the adverse party, or his agent, has the original in 
Court ; 

(5) when the adverse party, or his agent, has admitted the loss 
of the document ; 

(6) when the person in possession of the document is out of reach 
of, or not subject to, the process of the Court (s. 66). 

Signature and handwriting. — If a document is alleged to be 
signed or to have been written by any person, the signature or hand- 
writing of so much of the document, as is alleged to be in that person’s 
writing, must be proved to be in his handwriting (s. 67). 

Handwriting can be proved in the following ways. 

(1) By the evidence of the writer himself — 

(2) By the opinion of experts who can compare handwritings 
(s. 46). 

(3) By the evidence of a person who is acquainted with the 
handwriting of a person by whom the writing in question is supposed 
to have been written and signed (s. 47). 

(4) By the Court comparing the writing or signature in question 
with any others proved to the satisfaction of the Court to be genuine 
(s,73). 

(5) The Court may direct any person present to write any words 
or figures to enable the Court to compare them with any words or 
figures alleged to have been written by him {ibid.). 

Documents requiring attestation. — ^Documents required by 
law to be attested are used in evidence as follows ; — 

1. One attesting witness at least must be called for proving 
its execution, if such witness is 
(^) alive, 

{ii) subject to the process of the Court, and 
(Hi) capable of giving evidence (s. 68). 

But, if the document is a registered one and is not a will, then it 
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is not necessary to call an attesting witness, unless its execution is 
denied by the person who has executed it [iMd.^ proviso). 

2. If such witness cannot be found, or if the document is executed 
in the United Kingdom, it must be proved — 

{i) that the attestation of a witness is in his liandwriting, and 
(ii) that the signature of the person executing the document 
is in the handwriting of that person (s. 69). 

3. The admission of a party to an attested document of its execu- 
tion by himseif is sufficient proof of its execution as against him (s. 70). 

4. If the attesting witness denies or does not recollect the execu- 
tion of the document, the execution may be proved by other evidence 
(s, 71), i.e., it may be proved under ss. 69 and 70. 

An attested document, not required by law to be attested, may 
be proved as if it was unattested (s. 72). 

In order to ascertain whether a signature, waiting or seal is that of 
the person by whom it purports to have been written or made, any 
signature, writing or seal, proved to have been written or made by that 
person, may be compared with the one which is to be proved (s. 73). 

Public documents. — These are (1) documents forming the acts 
or records of the acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(Hi) of public officers, legislative, judicial and executive, whether 
in India or other portions of His Majesty’s Dominions, or a foreign 
country. 

(2) Public records kej^t in India of private documents 
(s. 74). 

All other documents are private (s. 75). 

Certified copies of public documents will be given by every public 
officer having the custody of them on payment of legal fees (s. 76). 
Such copies may be produced in proof of the contents of the public 
documents of which they purport to be copies (s. 77). Certain public 
documents are proved in special ways, and not by certified copies., 
These are Acts or Notifications of the Central Government or of the 
Crown Representative, or of any Provincal Government ; proceedings of ■ 
the Legislatures ; x>roclamations issued by HisMajesty or by thePrivy 
Council ; Acts or proceedings of the Legislatures of a foreign country. 

As to how they are to be proved see s. 78. 

Presumption as to documents. — Sections 79-85 and s. 89 pro- 
vide for cases in which the Court shall presume to be genuine certain facts 
about documents, that is, the Court is bound to accept those facts as 
proved until they are disproved. 

1. As to a certified copy or other document which is declared by ’ 
law to be admissible as proof of any fact, and which purports to be 
certified by an officer of the Central Government or Provincial Govern- 
ment or by an officer in an Acceding State or other Indian State who is 
duly authorised by the Central Government or by any authorized 
officer in any Indian State. 
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The Court shall presume that it is genuine. It shall also presume 
that the officer who signed or certified it held at the time the official 
character which he claims in it (s. 79). 

2. As to (1) a record of evidence in a judicial proceeding, or 

(2) a confession taken in accordance with law and purporting 
to !>e signed by a Judge or Magistrate or other officer authorized by 
law. 

The Court shall presume (i) that the document is genuine ; 

{ii) that any statement as to the circumstances under which it was 
taken is true ; and 

(Hi) such evidence or confession was duly taken (s. 80). 

3. As to the London Gazette, or any official Gazette or the Govern- 
ment Gazette of any colony, dependency or possession of the British 
Crown or a newspaper, or a private Act of Parliament printed by 
the King’s Printer, or a document coming from proper authority, the 

Court shall presume that it is genuine (s. 81 V 

4. As to a document which would be admissible in an English or 
Irish Court without proof of {a) its seal or stamp or signature, or 

(b) the official character of the person signing it, 

the Court shall presume (i) that the seal, etc., is genuine, and' 

(ii) that the person signing it held that official position which 
he claims in it (s. 82). 

5. As to maps or plans purporting to be made by the authority 
of Central Government or Provincial Government. 

the Court shall presume that they were so made and are accurate 

{S.88). 

6. As to (1) authorized law-books containing laws of any country 

and 

(2) books purporting to contain reports of decisions of Courts of 
such country, 

the Court shall presume that they are genuine (s. 84). 

7. As to powers-of-attorney executed before, and authenticated 
by, a notar}?- public, or any Court, Judge, Magistrate, British Consul 
or representative of the Central Government, 

the Court shall presume that they were so executed and authenti- 
cated (s. 85). 

8. As to a document called for and not produced after notice to> 
produce, 

the Court shall presume that it was duly attested, stamped and 
executed (s. 89). 

Sections 86-88 and 90 provide for cases in which the Court may 
presume certain facts about documents, that is, the Court is at liberty 
to accept those facts as proved until they are disproved, or to call for 
proof of them in the first instance, 

1. As to a certified copy of any judicial record of a foreign country,, 
certified by a representative of Her Majesty or of the Central Govern- 
ment, 
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the Court may presume that it is genuine and accurate (s. 86). 

2v As to (1) any book to which the Court may refer on a matter 
of public or general interest, and 

(2) any published chart or map produced for its inspection, 
the Court may presume that it was written and publised by the 
person, and at the time and place, by whom or at which it purports to 
have been written or published (s. 87). 

S, As to a message forwarded from a telegraph ojfice, 
the Court may presume that it corresponds with the message for 
transmission at the office from which it purports to be sent. 

But it shall not make any presumption as to the person by whom 
such message was delivered for transmission (s. 88). 

4. As to a document proved to be thirty years old and produced 
from proper custody, the Court may presume 

(i) that the signature and every other part of such document, 
which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and 

(ii) that it was duly executed and attested by the person by 
whom it purports to be executed and attested (s . 90). 

Documents are in proper custody if they are (i) in the place in 
which, and (ii) under the care of the person with whom, they would" 
naturally be (ibid.). 

Chapter VI. — Exclusion of oral by documentary evidence. — 
When (^) the terms of a contract, grant, or other disposition of property 
have been redubed to the form of a document, or 

(ii) any matter is required by law to be in the form of a docu- 
ment — 

(I) no evidence shall be given of the terms of (a) such contract, 
grant, or ejisposition of property, or (b) of such matter, 

except (i) the document itself or 

(ii) secondary evidence of its contents in cases in which secondary 
evidence would be admissible (s. 91 ) ; 

(II) no evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instrument or their re- 
presentatives in interest, for the purpose of (i) contradicting, (ii) vary- 
ing, (Hi) adding to, or (iv) subtracting from, its terms (s. 92). 

To rule (I) there are two exceptions 

(1) When a public officer is required by law to be appointed in 
writing, and when it is shown that any particular person has acted as 
such officer, the writing by which he is appointed need not be proved 
(s. 91, Excep. 1). 

(2) Wills admitted to probate in British India may be proved by 
the probate (s. 91, Excep. 2). 

The statement, in any document, of a fact other than the terms of 
a contract, grant or disposition of property, or which is not required by 
law to be in writing, does not preclude proof of such fact by any other 
means (Ibid., Expln. 3). 
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To rule (II) there are six exceptions. Oral evidence is admissible 
in the following cases : — 

(1) Any fact which would (i) invalidate any document, or (ii) 
entitle any person to any decree or order relating thereto, may be prov- 
ed, i.e., fraud, intimidation, illegality, failure of consideration, mistake 
in fact or law., . ' ' 

(2) Any separate oral agreement as to any matter on which the 
document is silent, and which is not inconsistent with its terms, may 
be proved.' 

(S) Any separate oral agreement, constituting a condition pre- 
cedent to the attaching of any obligation under the document, may 
be proved. 

(4) A subsequent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be proved, except where 
such contract or grant is required to be in writing, or has been re- 
gistered. 

(5) Any usage or custom by which incidents not expressly men- 
tioned in any contract are usually annexed to such contracts, may be 
proved if they are not inconsistent with its express terms. 

(6) Any fact which shojvs in what manner the language of the 
document is related to existing facts may be proved. 

Persons who are not parties to a document or their representatives 
in. interest may give evidence of facts tending to show a contempora- 
meous agreement varying the terms of the document (s. 99), 

Construction of documents. — Latent and patent ambigui- 
ties. — Sections 90-100 embody the rules as to the admissibility of ex- 
traneous evidence to interpret documents. Such evidence is inadmis- 
sible in the following cases. — • 

1. When the language is, on its face, ambiguous or defective, 
evidence cannot be given of facts which would show its meaning or 
supply its defects (s. 93). 

2. When the language is plain in itself, and when it applies ac- 
curately to existing facts, evidence cannot be given to show that it 

^ was not meant to apply to such facts {s. 94). 

Such evidence is admissible in the following cases. — 

1. When the language is plain in itself, but is unmeaning in re- 
ference to existing facts, evidence may be given to show that it was 
used in a peculiar sense (s. 95). 

2. When the language is meant to apply to any one, but not to 
more than one, of several persons or things, evidence may be given to 
show to which of those persons or things it was intended to apply 

. (s. 96). 

3. When the language applies partly to one set of facts and partly 
to another, but the whole of it does not apply correctly to either, 
evidence may be given to show to which of the two it was meant to 
apply (s. 97). 



824 


THE I*AW OF- EVIBEKCE. 


4, Evidence may be given as to the meaning of illegible, foreignj, 
obsolete, technical, local and provincial expressions, abbreviations 
and words used in a peculiar sense (s. 98). r ^ 

PART III: 

PRODUCTIOtNT A>?D EFFECT OF EVIDENCE. 

This Part deals with the production and effect of evidence. It 
comprises — 

(a) the question of burden of proof ; 

(h) the rules as to who is to give evidence and under what cer- 
cumstances ; ^ 

(c) the rules as to examination of witnesses ; and i 

(d) the effect of improper reception or rejection of evidence. 

Chapter VII. — Burden of proof. — Whoever desires any Court 
to give judgment as to any legal right or liability dependent on facts, 
which he asserts, must prove that those facts exist. The burden of 
proof lies on that person who is bound to jirove any fact (s. 101). The 
burden of proof in a suit or proceeding lies on that person who would 
fail if no evidence were given on either side (s. 102). 

Sections 103-113 lay down the rules as to burden of proof.— 

1. The burden of proof as to any particular fact lies on that person 
who wishes the Court to believe it unless the law has provided that its -- j 
proof shall lie on any particular person (s. 103). 

2. The burden of proving any fact in order to enable any person ; 
to give evidence of any other fact is on the person who wishes to give ! 
such evidence (s. 104). 

3. When a person is accused of an offence, the burden of proving 
that his case falls within any exception in the Penal Code or any other 
law lies on him (s. 105). 

4. When a fact is especially within the knowledge of an}^ person, 
the burden of proving it lies on him (s. 106). 

5. When it is shown that a man was alive within thirty years, the 
burden of proving that he is dead is on the person who affirms it (s. io7)*4' 

6. When it is proved that a man has not been heard of for seven 
years by those who would naturally have heard of him if he had been 
alive, the burden of proving that he is alive lies on the person who affirms 

it (s. 108). ^ j 

7. When persons have acted as partners, or as landlord and ; 

tenant, or as principal and agent, the burden of proving that such 
relationship has ceased lies on the person who affirms it (s. 109), 

8. When a person is in possession of any thing as owner, the 

burden of proving that he is not the owner is on the person who affirms^it^ ^ 
that he is not the owner (s. 110). ' * 

9. When a person stands towards another in a position of active 
confidence, the burden of proving the good faith of any transaction 
between them lies on the person in active confidence (s. Ill), 
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10. The fact that a person is born during a valid marriage between 
Ms mother and any man, or within 280 days after its dissolution, the 
mother remaining unmarried, then unless non-aecess is proved, it shall 
be conclusive proof of his legitimacy (s. 112). 

11. A noti^ in the Gazette of India of a cession of British 

territory before the commencement of Part III of the Government of 
India Act, 1935 , to any Indian State is conclusive proof that a valid 
cession took place at the date mentioned in the notification (s. 1 1 3 ) . 

Three sections deal with ‘conclusive proof as defined in s. 4 , viz., 
ss. 41 , 112 , and 113 . ■ 

Section 114 lays down certain cases in which the Court may pre- 
sume the existence of any fact which it thinks likely to have happened, 
regard being had (i) fh® common course of natural events, {ii) human 
conduct, and {Hi) public and private business, in their relation to the 
facts of the particular case (s. 114). See the section as to those cases. 

Chapter VXIL — Estoppel. — When one person has by his (a) 
declaration, {h) act, or (c) omission, 

(1) intentionally caused or permitted another person to believe 
a thing to be true, and 

(2) to act upon such belief, 

neither he nor his representative shall be allowed, in any suit or 
proceeding between himself and such person or his representative, 
to deny the truth of that thing. 

The Evidence Act specially provides for the following estoppels — 

1. A tenant of immovable property or person claiming through 
such tenant cannot, during the continuance of the tenancy, deny that 
the landlord had, at the beginning of the tenancy, a title to such pro- 
perty (s. 116). 

2. A person, who came upon immovable property by the license 

of the person in possession thereof, cannot the person so in 

possession had a title at the time when such license was given {ihkL). 

3 . An acceptor of a bill of exchange cannot deny that the drawer 
had authority to draw or endorse (s. 117). 

But the acceptor of a bill of exchange may deny that the bill was 
really drawn by the person by whom it purports to have been drawn 
(ibid., Expln. 1). 

4. A bailee or licensee canot deny that his bailor or licensor had, 

when the bailment or license commenced, authority to make such 
bailment or grant such license (ibid,). But if a bailee delivers the goods 
bailed to a person other than the bailor, he may prove that such person 
had a right to them as against the bailor if he is sued by the bailor 
(ibid,, Expln. 2). ^ 

Difference between estoppel and admission.— (1) Estoppel 
binds only parties and privies thereto. It cannot be taken advantage 
of by strangers. (2) Estoppel being a rule of evidence, an action 
cannot be founded on it. An action may be founded on an admission. 
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Difference between estoppel and res jndieata. — (I) Estoppel 
is part of the law of evidence and proceeds upon the equitable principle ^ 
of altered situation ; res judicata belongs to procedure and is based on 
the principle that here must be an end to litigation. 

(2) Estoppel prohibits a party from proving anything which 
contradicts the previous declarations or acts, to the prejudice of a party 
who, relying upon them, altered his position ; fes judicata prohibits the 
Court fi’om enquiring into a matter already adjudicated. 

(S) Estoppel shuts the mouth of a party; res judicata ousts the 
jurisdiction of the Court. 

Difference between estoppel and presumption* — ^An estoppel 
is a personal disqualification laid upon a person peculiarly circum- .. 
stanced from proving particular facts ; where as a presumption is a 3 ule 
that particular inferences shall be drawn from particular facts, whoever 
proves them. Estoppel is that species of presumption where the fact 
presumed is taken to be true,’ hot as against all the world, but as against 
a particular party, and that only by reason of some act done. 

Chapter IX. — Witnesses. — ^All persons are competent to testify 
unless the Court considers that they are prevented from understanding 
the questions put to them, or from giving rational answers to those 
questions, (a) by tender years, (6) extreme old age, or (c) disease (s. 118). 

No particular number of witnesses is required for the proof of any 
fact (s. 125). 

Dumb witnesses.— A witness who is unable to speak may give his 
evidence in any manner in which he can make it intelligible, e.g., by^ 
writing or signs. Such writing must be written and the signs made 
in open Court (s. 119). 

Husband and wife. — ^Husband or wife (i) of any party to a civil 
suit, *or (ii) of the accused in criminal proceedings, is a competent 
witness (s. 120). 

Privileged communications.— Certain witnesses cannot be com- 
pelled to disclose certain facts. The law excludes this evidence on 
the ground of public policy. 

1. Judge and Magistrate. — Judge or Magistrate cannot, except 
bn the special order of some Court to which he is subordinate, be com- 
pelled to answer any question, 

(i) as to his own conduct, or 

(ii) as to anything which came to his knowledge, as such Judge or 
Magistrate. 

He may be examined as to matters which occurred in his presence 
while he was so acting (s. 121). 

2. Communications during marriage.— A person cannot be compel- 
led to disclose any communications made to him or her during marriage 
by any person to whom he or she is or has been married. He will not 
be permitted to disclose any such communication unless the person 
who made it or his representative in interest consents — except 
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(i) in suits between married persons, or 

(U) in proceedings in which one married person is prosecuted for a 
crime against the other (s. 122). 

S. Affairs 0 / No person can give evidence derived from 
unpublished official records relating to any affairs of State, except with 
the permission, of the officer at the head of the department concerned 
(s. 12B), 

4. Official communications, — ^No public officer can be compelled to 
disclose communications made to him in official confidence, if public 
interest would suffer by the disclosure (s. 124). 

5. Information as to crime, — A Magistrate or a police or revenue 
officer cannot be compelled to say whence he got any information as to 
the commission of an offence (s. 125). 

6. Professional communications, — A barrister, attorney, pleader, tor 
vakil, cannot disclose, without the client’s consent, 

(i) any communication made to him in the course and for the 
purpose of his employment ; 

{ii) the contents or condition of any document with which he 
became acquainted in the course and for the purpose of his employiijent, 

■■'.or' ■ 

(iii) any advice given by him to his client {s, 126), 

Such protection from disclosure does not extend to — 

(i) any communication made in furtherance of any illegal purpose ; 

(ii) any fact observed by a barrister, attorney, pleader, or vakil 
in the course of his employment, showing that a crime or fraud has been 
committed, since the commencement of his employment. 

The principle of non-disclosure of professional communications 
applies to the clerks or servants of barristers, attorneys, pleaders, or 
%3^akils (s. 127). 

If a party to a suit gives evidence at Ms own instance he is not to be 
deemed thereby to have consented to a disclosure of professional com- 
munications by his legal adviser ; and if he calls any barrister, attorney, 
pleader, or vakil, as a witness he is only deemed to have consented to 
such disclosure if he questions him regarding it (s, 1 28). A person cannot 
be compelled to disclose any confidential connrAinication which has 
taken place between him aiid his legal adviser unless he offers himself as a 
witness, in which case he may be compelled to clisclose any such com- 
munications as the Court thinks necessary, in order to explain any 
evidence he has given (s. 129), 

Production of documents by witness.— A witness who is not a 
party to a suit cannot be compelled to produce 

(1) his title-deeds or any documents which might tend to criminate 
him unless he has agreed in writing to produce them (s. 130) ; 

(2) documents in his possession which any other person would be 
entitled to refuse to produce if they were in his possession (s. 181). 
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Criminating questions to a witness.— A ' witness cannot be 
excused from answering any relevant question upon the ground that the < 
answer will tend (i) to criminate him, or 

(ii) to expose him to a penalty of forfeiture. But such answer 
cannot 

(a) subject him to arrest or prosecution, or 

(b) be proved against him in any criminal proceedings except a 
prosecution for giving false evidence (s. 132). 

Accomplice. — Illustration (b) to s. 114 says that an accomplice is 
unworthy of credit unless he is corroborated in material particulars. 
Section 133 provides that an accomplice shall be a competent witness 
against an accused ; and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice (s. 133). T 
See Comment on p. 263 on this topic. 

Chapter X. — Examination of witnesses.— The order of produc- 
tion and examination of witnesses is regulated b}^ the Civil and Criminal 
Procedure Codes or by the discretion of the Court (s. 135). The Judge 
may ask how a particular fact is relevant and admit the evidence if he 
thinks the fact would be relevant. If the relevancy of a fact depends on 
proof of some other fact, such latter fact must be proved first unless the 
party undertakes to prove it subsequently and the Court is satisfied 
with such undertaking (s. 136). 

The examination of a witness by the party who calls him is called 
examination-m-chief. 

The examination of a witness by the adverse party is called cross- 
examination. 

The examination of a witness subsequent to the cross-examination 
by the party who called him, is called re-examination (s. 137). 

Witnesses are first examined -in-chief, then cross-examined, and 
then re-examined. The examination and cross-examination must 
relate to relevant facts, but the cross-examination need not be confined 
to the facts to which the witness testified on his examination-in-chief. 

The re-examination must be directed to the explanation of matters 
referred to in cross-examination. If new matter is introduced in "" 
re-examination, the adverse party may further cross-examine upon that 
matter (s. 138). 

A person summoned to produce a document does qot become a 
witness and cannot be cross-examined unless he is called as a witness 
(s. 130). 

Witnesses to character be cross-examined and re-examined 
<s. 140). 

The Court may permit the person who calls a witness to put any 
questions to him, which might be put in cross-examination by the 
adverse party (s. 154). This is only aliowed if the witness proves to be 
a ‘hostile witness’, i.e., one who from the manner in which he gives 
evidence shows that he is not desirous of telling the truth to the Court. 


SUMMARY, 

Leading questions.— Any question suggesting ' the answer whicfii 
the person putting it wishes or expects to receive is called a leading 
question (s. 141). Such questions must not, if objected to by the ad- 
verse party, be asked in an examination-in-chief or in a re-examination, 
except with the permission of the Court (s. 142). 

The Court will permit such questions— 

(1) as to matters which are (i) introductory, or (u) undisputed, 
or (Hi) already sufficiently proved (s. 142), or 

(2) in cross-examination (s. 143). 

: as to matters in' writing.— Section 14 enables the 

parties to put in force the provisions of ss. 91 and 92. Any witness 
may be asked whether any (a) contract, (h) grant, or (c) other disposition 
of property, as to which he is giving evidence, was not in wTiting, and 
if he says that it was, the adverse party may object to such evidence 
being given until the document is produced or facts proved for the 
admission of secondaiy evidence. The same principle applies if a 
witnesses about to make any statement as to the contents of adocument, 
which, in the opinion of the Court, ought to be produced (s. 144). 

A witness may be cross-examined as to previous statements made 
by him and reduced into writing, without such writing being shown to 
him or proved ; but, if it is intended to contradict him by the writing, 
his attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him 
(s. 145). 

Questions lawful in cross-examination. — ^When a witness is 
cross-examined he may be asked any questions wdiich tend — 

(1) to test his veracity ; 

(2) to discover who he is and what is his position in life ; or 

(3) to shake his credit by injuring his character, although the 
answer to such questions might criminate him or expose him to a penalty 
or forfeiture (s. 146). 

Questions as to character.— If a question in cross-examination 
is irrelevant, except in so far as it affects the credit of the witness by 
injuring his character, the Court may compel the witness to answ^er it or 
warn him that he is not obliged to answer it. The Court in deciding 
whether a particular question is proper or not will have regard to the 
following considerations : — 

(1) Such questions are proper if the imputation conveyed hy them 
would seriously affect the opinion of the Court as to the credibility of the 
witness. 

(2) Such questions are improper — 

(t) if the imputation which they convey relates to matters so 
remote in time, or of such character, that it would not affect, or affect 
in a slight degree, the opinion of the Court as to the credibility of the 
witness; 
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(n) if there is a great disproportioa between the importance of 
the imputation made against the witness’s character and the importance 
of his evidence (s, 148). 

Such questions ought not to be asked unless the person asking it has 
reasonable grounds for thinking that the imputation which it conveys is 
well founded (s. 149). If the Court thinks that any question was asked 
without rea.sonable grounds, it may, if it was asked by any barrister, 
attorney, pleader, or vakil, report his conduct to the High Court or other 
authority to which he is subordinate (s. 1 50). 

The Court may draw, from the witness’s refusal to answer, the 
inference that the answer if given would be unfavourable (s. 148). 

Questions that will be forbidden by the Court. — ^The Court 
will forbid 

(1) any question which it regards as indecent or scandalous unless 
it refers to facts in issue or to matters necessary to be known in order to 
determine the facts in issue (s. 151) ; 

(2) any question which appears to the Court (i) to be intended 
to insult or annoy, or (ii) to be offensive in form (s. 152). 

Answer to questions as to character cannot be contradicted, — 
When a witness answers any question which is relevant in so far as it 
shakes his credit, no evidence can be given to contradict him ; but if he 
answers falsely he may be charged with giving false evidence (s. 153). 
Evidence, however, may be given (i) of previous conviction if a witness 
denies it, or {ii) of facts tending to impeach his impartiality if he denies 
them (s. 153, Expln,). 

Impeaching the credit of witness.— The credit of a witness may 
be impeached by the adverse party, or, with the consent of the Court, 
by the party who calls him, in the following ways : — 

(1) By the evidence of persons wh# testify that they believe him 
to be unworthy of credit. 

(2) By proof that the witness has been bribed, or has accepted the 
offer of a bribe, or has received any other corrupt inducement to give 
evidence. 

(3) By proof of former statements inconsistent v/ith any part of 
his evidence which is liable to be contradicted. 

(4) When a man is prosecuted for rape or attempt to ravish, it may 
be shown that the prosecutrix was of generally immoral character 
(s. 155). 


Evidence in corroboration. — ^When a witness whom it is intended 
to corroborate gives evidence of a relevant fact — 

{i) he may be questioned as to the circumstances which he observed 
at or near to the time or place at which such relevant fact occurred 
(s. 156). 

(ii) any former statement made b}?" such witness relating to the 
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game fact at or abotlt the time when the fact took place, or before any 
authority competent to investigate the fact, may be proved (s. 157). 

When a statement relevant under s. 82 or 83 is proved, evidence 
may be given 

(1) to contradict or corroborate it, or 

(2) to impeach or confirm the credit of the person by whom it was 
made, as if he had been called as a witness and had denied upon cross* 
examination the truth of the matter suggested (s. 15S). 

■ Refreshing memory. — witness may refresh his memory by 
referring to 

(1) any writing made by himself 

(i) at the time of the transaction concerning which he is 
questioned, or 

(ii) so soon afterwards that the transaction was fresh in his 
memory ; 

(2) any such writing made by another person and read by the 
witness and known by him to be correct, while his memory, was stiH 
fresh : 

(3) professional treatises if he is an expert. 

A witness may, with the Court’s permission, refer to a copy of any 
document to which he might refer if it were produced, provided there is 
sufficient reason for the non-production of the original (s. 159). He may 
also testify to facts mentioned in any such document, although he has no 
recollection of them, if he is sure that the facts were correctly recorded in 
the document (s. 160). Any document to refresh memory must be 
shown to the adverse party, who may, if he pleases, cross-examine the 
witness upon it (s. 161). 

Production of document by witness. — A witness summoned to 
produce a document must, if it is in his possession or power, bring it to 
Court, notwithstanding any objection which there maybe to its pro- 
duction or admissibility. The validity of such objection will be decided 
by the Court. The Court may inspect the document unless it refers to 
matters of State or take evidence to determine on its admissibility 
(s. 162). 

Notice to produce document. — Notice to produce a document is 
necessary, except in the six cases provided in s. 66, in order to make 
secondary evidence of its contents admissible. When a party gives 
notice to produce a document, and it is produced and inspected by the 
party calling for its production, he is bound to give it as evidence if the 
party producing it requires him to do so {s. 163). If a party refuses 
to produce a document after notice, he cannot use it as evidence {%} 
without the consent of the other party, or (ii) the order of the Court 
(s. 164). 

Court’s power to put questions. — ^The Judge may, in order to 
ascertain relevant facts, 
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(1) ask any question (a) at any time, (b) of any witness or parties, 
(c) al3out relevant or irrelevant facts — though the judgment must be 
based on relevant facts only ; 

(2) order the production of any document or thing. 

The parties cannot object to this course, nor can they cross-examine 
.a witness upon any answer given in reply. 

The Judge, however, cannot 

(1) compel a witness to answer a question or produce a document 
which such witness would be entitled to refuse to answer to produce 
under ss. 123 to 182 at the instance of the adverse party ; 

(2) ask any question as to credit which it would be improper for 
any other person to ask under s. 3 48 or 149 ; 

(3) dispense with primary evidence of any document, except 
where secondary evidence is admissible (s. 165), 

Power of jury to put questions. — juror or assessor may put any 
question to a witness, through or by leave of the Judge, which the Judge 
might put and which he considers proper (s. 166). 

Chapter XL — Improper admission or rejection of evidence. — 
'The improper admission or rejection of evidence is not a ground 

(1) for a reversal of the judgment, or 

(2) for a new trial of the case, 

if the Court thinks 

(i) that independently of the evidence admitted, there was suffi- 
cient evidence to justify the decision, or 

(ii) that if the rejected evidence had been received it ought not 
to have varied the decision (s. 167). 


QUESTIONS. 


PART I. 

Chapter I— Preliminary. 

1. Explain briefly the structure of the Indian Evidence Act. What do you 
understand by Lord Brougham’s observation “that the law of evidence is the 
lexf&ri which governs the Court”? See Comment on s. 1, p. 3. 

2. Write a short note on the necessity and utility of rules of judicial evidence. 
See Summary, p. 308. 

3. “Rules of evidence are fetters on justice”. Comment on this. 

4. To what extent are the provisions of the Indian Eviednee Act applicable 
to {a) affidavits presented to any Court, {h) proceedings before an arbitrator, (c} 
proceedings before a Court-martial? See s. 1, and Comment thereon. 

State some of the more important provisions of the law of evidence which 
are peculiar to criminal trials and inapplicable to the trial of civil cases. 

See sections relating to confessions and character. 

Is there any difference as to the effect of evidence in civil and criminal 
proceedings? See Comment, p. 9. 

“The rules of evidence are in general the same in chil and criminal pro- 
ceedings”, Mention any three exceptions to the above statement. 

Ans.—The provisions relating to confession, dying declaration, character, and 
incompetency of parties as witnesses in certain cases, are peculiar to criminal law. 
The rules of evidence may be relaxed by consent of parties in civil matters, but not 
in .criminal. In civil proceedings facts in issue are proved by preponderance of 
evidence. In criminal proceedings they must be proved beyond doubt. See 
Comment, p. 9. 

8. Deflne ‘Court’, ‘Fact,’ ‘Relevant fact’, ‘Fact in issue', ‘Issue of fact’, 
‘Document’, ‘Evidence’, ‘Proved’, ‘Disproved’. See s. 3. 

vi^tf-^Vhen is a fact said to be ‘proved’, and when is it said to foe ‘disprove<|’. 

Distinguish between a ‘relevant fact’ and a ‘fact in issue’. 

Kk'^'^istinguish between evidence and proof. See Comment, p. 7. 

12. When is a fact said to be relevant to another ? 

13. What is meant by the expression ‘relevancy’ as referring to the •admis- 
sibility of evidence in judicial inquiries ? See Comment, p. 5. 

14. do you mean by presumption ? See s. 4. 

What do you understand by ‘may presume’, ‘shall presume’, and ‘conclusive 
proof’? See s. 4. 

15. Is there any difference between presumption of law and presumption of 
fact? See Comment, p. 11. 

16. What do you understand % eonciusive proof? Give some illustrations 
when one fact is conclusive proof of another. See ss, 4, 41, 112 and 113. 
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Chapter ■ 11. — ^Relevancy of Facts. ■ 

17. l¥liat is a “relevant fact”? See s. 6. 

18. Write a short note on r<?5 ^esfce. See Comment on s. 6. ^ ^ ^ 

19. Under how many and what headings are ‘relevant facts’ arranged in the 
Act? See the tabular statement on p. 309. 

20. When, and to what extent, is the conduct of a party to a proceeding lele* 
vant? See s. 8. 

2*1. Discuss the law of conspiracy as laid down in the Evidence Act. See 
s. 10. 

22. When do facts not otherwise relevant become relevant ? Give iUustratio®. 

■,.Sces.41.-: 

23. Explain how evidence of alibi becomes relevant. See Comment on s, 11. 

24. Give two illustrations of facts which may be relevant imder s. 11 only 
mid not under any other section of the Evidence Act. See ills, to s. 11, 

25. What is the necessity for s. 11 of the Evidence Act ? Does it not ap- 
^icntly make all facts relevant ? See Comment on s. 11, p. 26. 

26. “Evidence must be confined to the matters in issue”. State briefly the 
exceptions to this rule. Sections 0 to 11 are the exceptions. 

27. What facts are relevant in a suit in which damages are claimed? See 

®. 12, 

28. What facts are relevant when the existence ©f a right or custom is ia 
question? See s. 13. 

29. Discuss whether a judgment not inter partes is admissible against a third 
l^arty. See Comment, p. 32, 

30. Discuss — “Evidence of the accused having committed crimes other thaa 
that with which he is charged is not admitted.” See Comment on s. 14, 

31. The fact of a person having once or.many times in his life done a particular 
act in a particular way does not make it more probable that he has done the same 
thing in the same way upon another and different occasion. See Comment on s. 14 

32. State when facts showing the existence of any state of mind or of body 
©r bodily feeling are relevant evidence. Give apt examples to illustrate your answer. 
See s. 14 and its illustrations. 

33. When is the previous conviction of an accused relevant? See s. 14, 
Expln.2. 

34. What facts are relevant when the question is whether an act was accidental 
«r intentional ? See s. 15. 

35. State the principal classes of facts which are declared to be relevant by 
the Evidence Act. See Summary, p. 310. 

36. “Relevancy and admissibility are not co-extensive terms”. Give in- 
stances of and reasons for this rule. See Summary, p. 311. 

37. Define a staJtemenl and an admission. Under what circumstances, and 

for what purposes, are statements and admissions made by persons (whether parties 
to the suit or not), who are not called as witnesses, admissible in evidence ? See 
ss.17-21. ^ ■ ■ 

38. What are “admissions”? WIio can make them, and when can they 
be used by and on behalf of persons making them ? What is the evidentiary value 
of an admission ? See ss. 17, 18, 21 and 31. 

30. Comment on the following.— ^Admissions cannot be proved by or on 
behalf of the person who makes them,’* See s. 21, Exceptions. 
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40. Comment on the following. — “Oral admission as to contents of a document 
are not relevant.” See s. 22. 

41. When are ora! admissions as to contents of documents relevant ? See s. 22. 

42. Under what circumstances is an admission in a civil case irrelevant ? See 
a, 23.. . 

43. When can documents marked “without prejudice” be admissible in 
evidence ? ■ See Comment on. s. 23. 

44. State the provisions of the Indian Evidence Act as to confessions. See 

.■as.: 24-30.' ■.■.■■■ 

45. Distinguish between an ‘admission’ and a ‘confession’ and state the rules 
regarding the admissibility and probative value of each. See Comment on s. 24, 
p.56. ■ 

46. What are the provisions embodied in the Evidence Act regarding con- 
fessions? See ss. 24, 25, 26, 27, 28, 29, 30. ^ ^ ^ ^ 

47. What confessions cannot be proved against an accused person ? Sec 
ss. 24, 25, 26."" ■ 

48. Discuss the safeguards which the Legislature has provided in order to 
make" a confession admissible. Seess. 24, 25, 26. 

49. Can a confession made to a police-oiSicer be proved as against an accused 
person? See s. 25. 

50. When and to what extent are statements made by the accused to a police- 
officer admissible ? See ss. 26, 27. 

51. What evidentiary value will you assign to retracted confessions? See 
Comment, p. 80. 

52. In what casea, if any, can the confession of an accused person be used 
against a co-accused ? See s. 30. 

53. How far such confession may be taken into consideration in convicting 
the accused? See Comment, p. 75. 

54. State the law regarding the relevancy or otherwise of confessions against 
the person making them. Sees. 30. 

55. Comment on the following. — ^“Admissions are not conclusive proof of 
the matters admitted, but they may operate as estoppel.” See s. 31. 

56. State the cases in which statements of persons who cannot be called as 
witnesses are relevant. See s. 32. 

57. “Evidence may be given of statements made by a person who is not 
actually called before the Court.” Give two illustrations. See s. 32. 

58. What is a dying declaration ? Enumerate the grounds on which dying 
declarations are admitted in evidence. If a person making a dying declaration 
happens to live, can the declaration be admitted in evidence ? See Comment on 
s. 32(1). 

59. What is the difference between the English law and the Indian law on 
the subject of dying declaration ? See Comment, p. 89. 

60. Give illustration of cases in which statements made by deceased persons 
are allowed to be received in evidence. See s. 32, cL (1), 

61. Are entries in books of account alone sufficient to charge any person 
with liability ? When do they require corroboration as a matter of law, and when 
not? See s. 32, Comment, p. 91. 

62. In what cases and under what conditions is a verbal statement of opinion 
by a deceased person admissible as relevant to prove an allegation of a public right 
or custom? See s. 32, cl. (4). 
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63. Enumerate tlie cases in which cadence not taken by the Court trying- 
the case can be put in ? See s. 33. 

64. When is evidence given by a witness in judicial proceeding relevant in a 
subsequent judicial proceeding? See s. 33. 

65. Under what circumstances is a deposition of an absent witness admissible *? 
See s. 33. 

66. Give some exceptions to the rule excluding hearsay evidence. See ss. 3^ 

and.'33.', . ■■ ■ • • ■ . . 

6T. What are the conditions under which an entiyr in an offieial book or register 
stating a fact in issue becomes a relevant fact ? What is the evidentiary value of the 
entry in a man’s account-hook in support of his claim ? See ss. 34, 35. 

63. Are entries in books of account alone sufficient to charge any person with 
liability When do they require corroboration as a matter of law and when not f 
See Comment on s. 34. 

69. State briefly the provision of the Evidence Act -with reference to (a) maps^ 
plans or charts, and (&) finger impressions. See ss. 36, 45, and 83. 

Nemo debet bis vemri upro una et eadem causa. How is the principle express- 
ed by this maxim discussed in the Indian Evidence Act ? Sees. 40. 

71. How far, under what circumstances, and for 'vvhat purposes, can previous 
judgments, orders and decrees be deemed relevant ? See ss. 40-43. 

72. Bes inter alios actae are generally irrelevant. State the exceptions to the 
rule. See ss. 11, 14, 40-43. 

73. In what cases are judgments not inter partes admissible in evidence ? 
See ss. 41-43. 

74. Describe and distinguish the legal effect of judgments declared to be 
conclusive in subsequent trials by the Evidence Act. See s. 41. 

75. Distinguish between a “judgment m rem'^ and a “Judgment in personam'*’' 
for the purposes of the Indian Evidence Act. Discuss the admissibility and effect 
of such judgments respectively as evidence. See Comment on s. 41. 

76. W^hieh judgments alone are to have a conclusl%’e character ? See s, 41. 

77. ^ Is the judgment of a Court refusing probate a judgment in rem ? If so, 
why ? If not, why not ? See s. 41, 

78. State in what cases, if any, and under what provisions of the Evidence 
Act, are judgments relevant, when such' judgments are neither judgments in rent 
nor admissible under the rule of res judicata, "What is the probative value of such 
judgments ? See s. 42 and Comment thereon. 

**** 79. In what eases are the acts of third persons admitted as evidence of a' 
transaction? Give instances. See ss. 10, 32, 41-43. 

80. Can transactions between third parties ever be relevant for or against 
parties to a suit ? If so, when ? Illustrate your answer by an example. State 
the general law on the subject. See ss. 13, 14 and 42. 

81. State the cases in which previous convictions of an accused are admitted 
in evidence. See ss. 8, 14 and 43. 

82. State upon what subjects the opinions of witnesses are admissible in 
evidence. See ss. 45-51. 

83. State the exceptions to the rule that opinion evidence is not admissible 
in evidence. See ss. 45-51. 

84. How is a fact in reference to such opinion relevant when it is not otherwise 
relevant? See s. 46, 

85. Distinguish between : — (a) expert evidence and ordinary evidence : 
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(&) ambiguity and inaeeuracy. See (a) s. 45 ; (h) s. 93. 

83. When are the opinions of persons who are strangers to a proceeding relevant 
under the Evidence Act ? Wiat is the probative value of such evidence ? See ss. 45 

'and 51. ■ ' , ■ . ■ 

8T. How is a fact In reference to expert opinion relevant when it is not otherwise 
relevant? See' S, 46. 

88. What facts are relevant when any right or custom is in question? See 
s.'48, ■ 

89. What qualifications must a witness, speaking as to relationship, possess f 
See s. 50. 

90. What are the rules with regard to the reception of evidence of character 
of { 1 ) a witness, and (2) a party ? See ss. 52-55 and 32, ci. (5). 

91. Ho%v far is ‘character’ relevant and admissible in evidence in (a) civil 
suits, (b) criminal cases. See ss. 52-55. Does the term ‘character’ in the Evi- 
dence Act differ from that given in English law ? See Comment on s. 55. 

92. Discuss “In criminal proceedings, the fact that the accused person has. 
a bad character is irrelevant.” See s. 53. 

Part II. — On Proot. 

Ch^vpter III. — Facts weigh need not be proved. 

93. Are there any facts w^hich though relevant need not be proved f See 
s. 56, 58. 

94. Classify the facts of which judicial notice is taken without formal proof*. 
See s. ' 57. 

95. What is meant by “the rule of the road on land or at sea” ? 

Ans. — ^This means the rule that horses and vehicles of all descriptions should 
keep to the left side of the road. At sea, the rxiie is that ships and steam-boats,, 
on meeting, should port their helms, so as to pass on the (port) left side of each other 
steam-boats should keep out of the way of sailing ships ; and every vessel overtaking 
another should keep out of its w’ay. 

Chapter IV. — Oral Evidence. 

96. Explain fully the rule that oral evidence must, in all cases, be direct. 
Is there any exception to the rule ? Illustrate your answer by concrete examples. 

-See . s.. 60. . ■ ' 

97. State how opinions of experts may be ascertained. See s, 60, cl. (4). 

98. “In determining the admissibility of evidence, the production of the 
best evidence should be exacted.” Discuss the above proposition. See s. 60. 

09. What is the meaning of ‘hearsay evidence’? Wbat are the reasons for 
not admitting ‘hearsay’ as evidence ? See Comment on s. 60, p. 137. 

Chapter V. — ^Documentary J&vidence. 

100. What is meant by proving a document ? See s. 61. 

101. Wliat is ‘primary evidence’ ? See s. 62. 

102. Comment on the following. — “Where a document Is executed in counter*' 
parts each counter-part is primary evidence as against the parties executing it.” 
See Comment on s. 62. 

103. How may the contents of a document be proved f What is meant by-. 
b. B.— 23. 
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secondary ‘evidence’? State the general, rules gove^mng^its admissibility S 
ss.6i,6S. 

104. When is a copy of a copy secondary evidence ? See Comment on cL (3) 

■ of S. 63. ■■■-.. ■ . ■ ■ 

105. Mention all the cases in which secondary evidence of the existence, condi- 
tion or contents of a document inay foe given. See s. 65. 

106. W^hen is a party entitled to give secondary evidence of a document without 
calling on the party in possession of the same to produce it ? See s. 66. 

State the cases in which notice to produce need not foe given to render secondary 

S of the contents of a docmnent admissible. Sees. 66. 

What is meant by an attesting witness ? See Comment on s. 68. 

. How will you use in evidence a document required by law to foe attested ? 
5 ..,:. . . 

. How is such document to be proved if the attesting witness is dead or 
ttestation? See s. 71. 

When the genuineness of a letter is In dispute what are the various kinds 
of evidence that may be laid before the Court to prove the handwritincr ? See ss. 45 
47, 67 and 73. 

-" 111. What are public oocuments’ and what are ‘private documents’ according 

to the Indian Evidence Act? See ss. 74, 75. 

How are ‘public documents’ proved? See s. 78. 

How may the judgment of a foreign tribunal be proved in British India ? See 
s.74(0). 

112. Give five instances of (a) rebuttable, (b) irrebuttable presumptions from 
the Indian Evidence Act. See ss. 79-85. 

113. Give a brief analysis of the documents which the Couii; is bound to 
presume to be genuine or accurate. See ss. 79, 85 and 89. 

114, Wiiat facts can the Court presume with regard to a document produced 
before a Court purporting to be a confession made by an acctised person and signed 
by a Magistrate? See s. 80. 

115. What facts can a Court presume with regard to a map or plan purporting 
to be made by the authority of Government ? See s. 83. ^ 

What facts can a Court presume without proof with regard to any published 
map or chart, the statements of which are relevant facts and which are produced 
for the Court’s inspection? See s. 87. 

116. State the provisions of the Evidence Act with reference to telegraphic 
message. See s. 88. 

117. What is the nature of presumption as to a document called for and 
not produced without sufficient cause after notice to produce it ? See s. 80. 

^,^18. How should ancient documents be proved ? See s. 90. 
f 119. “Documents thirty years old are said to prove themselves.” Explain 
iti meaning and application. See s. 90. 

N 20 . Explain ‘ancient document’, ‘proper custody’. See Comment on s. 90. 

VI. — Exclusion of-,,Oral by Documentaey Evidence. 

i 121. Discuss.— “What is in writing shall only be proved by the writing 
I itself”. Are there any exceptions to this rule ? See s. 91. ^ 

V 122. What are the provisions to the general rule enacted by the Evidence 
;Act excluding evidence of oral agreements or statements in the case of written 
’l^ontracts, grants, and dispositions of property, and matters required by law to be 


BS9 


QUESTIONS. 

reduced to the form of a document ? See ss. 91 and 92. 

123. State the exceptions to the rule that no evidence of any oral agreement 
or statement shall be admitted for the purpose of contradicting, varying, adding to, 
or subtracting from, the terms of a written instrument. See ss. 92 and 99. 

'124." TOen the terms of 'a contract., have been reduced to writing, can oral 
evidence be given for construing the contract or ascertaining the Intention of the 
parties to it ? Give reasons for your answer. See Comment on s . 92. 

125. How far is evidence of intention and subsequent conduct admissible 
to prove that a document in the form of a sale-deed is in reality a deed of mortgage? 

. See Comment on s. '92, p. 182. . ■ ' 

126. State the rules as to the exclusion and admission of evidence to explain 
or amend ambiguous documents. Explain and illustrate the maxim falsa demons 

nocel See ss. 93-98. 

^ In what cases Is oral evidence admissible to explain the contents of a 

document? See ss. 93-98, 

128. Explain the distinction between ‘patent ambiguity’ and ‘latent am- 
biguity’ in a document. See Comment on s, 93. 

Paet III. — Production and Eitect or Evidence. 

Chapter VII. — ^Burden of Proof. 

129. Vliat is “burden of proof”? Give the rules by which it is regulated. 
See ss. 101-111. 

130. IVhat are the general principles regulating the burden of proof? Illus- 
trate your answer by examples. See ss. 101-111. 

131. Upon whom does the burden of proof as a general rule lie? What 
are its exceptions ? See ss. 102-111. 

132. Enumerate the instances in which the burden of proof is determined 
in particular cases not by the relation of the parties but by presumptions. See 
ss. 107-111. 

133. Discuss the rule of presumption as given in the Evidence Act when 
the question is as to the death of a person known to have been alive within thirty 
years and also of a person who has not been heard of for seven years. See ss. 107 
an'dlOS..'. ■ 

134. State shortly the rules of the Indian Evidence Act, as to burden of proof. 
In the following matters. — (a) Whether a man is alive or dead ; (b) partnership ; 
(c) tenancy ; (d) principal and agent ; {e) ownership ; (/) legitimacy. See ss. 107-8, 
109, 110 and 112. 

135. State the nature of the evidence which can be led, under the Indian 
Evidence Act, to show that a person bom during the continuance of a valid marriage 
between his parents is not legitimate. See s. 112. 

136. Give instances of facts which are declared by law to be conclusive proof. 
See ss. 41, 112 and 113. 

137. State fully the subject of presumptions as dealt with in the Indian Evi- 
dence Act. See ss. 79-99 and 112 and 113. 

138. Comment on the following.-— “A notihcatlon in the Gazette of India 
that any portion of British territory has been ceded to any Native State, Prince 
or Ruler, shall be conclusive proof that a valid cession of such territory took place 
at the date mentioned in such notification.” See Comment on s, 113. 

139. Mention the principal presumptions, derived from the common course 
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of things, and give illustrations to show how such presumptions may be explained 
away in particular cases. See^s. 114 and illustrations. 

v^hafter VIII.—EsTOPPEn. 

140. Explain the doctrine of estoppel. What eases of estoppel by conduct 
are provided by the Evidence Act ? See s. 115, and Comment on p. 229. 

141. Discuss the principle upon which the rule of estoppel as laid down in 
the Evidence Act rests. See Comment, p. 229. 

142. Is intention a neeessarj^ element in order that a person should be estop- 
ped? See Comment, p. 235. 

148. What are the three classes of estoppel according to English law, and how 
many kinds of these are recognised in the Indian Evidence Act ? See Comment on 
p. 231. 

144. Distinguish ‘estoppel’ from ‘presumption’ and from ‘admission’. See 
p.2S0. 

145. Distinguish between ‘estoppel’ and res judicata^ * See Comment, p. 230. 

.146. Does the doctrine of estoppel apply to minors ? If so, under what 

circumstances and subject to what limitation ? See Comment on p. 234. 

147. How far is representation relating to a promise in future binding as 
an estoppel ? See Comment on p. 235. 

148. Can mere silence ever amount to an estoppel ? See Comment on p. 232. 

149. Discuss “A fraudulent intention is by no means necessary to create 
an estoppel”. See Comment on p. 236. 

150. How fp and under what circumstances are tenants, bailees, and licen- 
sees permitted to deny the title of their landlord or licensor as the case may be? 
See ss. 116 and 117. 

Can a tenant prove that his landlord’s title has ceased ? See Comment 
p. 243. 

Chapter IX — ^W^tnesses. ■ 

151. State the law relating to competency and compellability of witnesses. 
See ss. 118, 120 and 133. 

152. What constitutes incompetency to give e\ddence ? Sees. 118. 

153. Can a lunatic and a dumb person be a competent witness ? See ss. 11$, 
Expln., and 119. 

154. When can a witness be allowed to answer questions in writing ? See 
s. 119. 

155. What are privileged communications? State the circumstances under 
which the privilege can be claimed. See ss. 120-131. 

156. State in detail the circumstances imder which the Indian Evidence Act 
excuses witnesses from answering questions put to them in Court, See ss. 321-130. 

157. What communications are witnesses not permitted or compelled to* 
disclose ? Compare the English and Indian law as to the admissibility of wife’s 
evidence for or against her husband in civil and criminal cases. See s. 122 and 
Comment thereon. 

158. May a wife be compelled to give evidence against her husband in a civil 
er criminal case? See ss. 120 and 122. 

159^ What professional communications between a party and his legal ad- 
viser are protected from disclosure ? See s. 126. 
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160» When are professional commumcations not protected? See s* 1^6? 
provisos (1) and (2). 

161. When is a party said to have waived privilege ? See s. 128. 

162. What privileges, if any , can be claimed by the following persons if called 
as witnesses.— (1) Judges ; (2) married persons; (8) policemen; (4) public oiBeers 
and (5) legal advisers ? See ss. 121, 122, 124, 125 and 126. 

163. What questions would a witness (neither professional nor oificial) be 
justified in refusing to answer? See ss. 122, 130-132 and 148. 

164. Section 133 of the Evidence Act says: “A conviction is not illegal 
merely because it proceeds upon the uncorroborated testimony of an accomplice’'. 

Dlustration (b) to see. 114 of the Evidence Act states : 

A Court may presume that an accomplice is unworthy of credit unless he 
Is corroborated in material particulars”. 

Reconcile the above two propositions. See Comment on these two sections. 

165. State the Indian and English law in respect of legality of convicting 
an accused person on the uncorroborated testimony of an accomplice. Cite cases 
illustrating the principles laid down by the Bombay High Court on the subject. 
See Comment on ss . 114 and 133. 

160. Compare the confession of a eo-accused with the testimony of an ac- 
complice, See Comment on pp. T9 and 263. 

IGT, State the provision of the Evidence Act with reference to production 
of title deeds by a witness. See ss. 130, 131. 

168. Can a witness be excused from answering any question upon the ground 
that the answers will criminate him ? See s. 132. 

169. Discuss the question of the quantity of e^dence required for Judicial 

decision in India in civil and criminal cases and compare the provision made in 
the Evidence Act with the English law on the subject. See s. 134 and Comment^ 
thereon.' ' '4’'.^ 

Chapter X — ^Examcntation of Witnesses. ^ 

ITD. Explain ‘ examination-in-chief % ‘cross-examination’, and re-examination’ . 
See s. 137. ■ 

171. What are the principal rules regarding the kinds of question that may 
be asked in examination-in-chief, cross-examination, and re-examination? See 
s. 138. 

172. What is a •Leading Question’? What difference in observed and allowed 
regarding the right of parties to a suit about putting ‘leading questions’ to a witness ? 
'Seess.,;141-143.'; 

173. What course should you, as a pleader, adopt, if you "wished to discredit 
a witness, by showing that he had made a contradictory deposition in another 
suit? See ss. 145, 155, cl. (3). 

174. What questions affecting the credit of a witness by injuring bis character 
are respectively proper and improper ? See s. 148. 

175. Is it open to a party to discredit his own witnesses, or to put leading 
questions to them ? See ss. 142, 143, 154 and 155. 

176. State the rules regarding cross-examination of a witness by his previous 
statement. See s. 145. 

177. For what purposes and at whose instance are former statements of a 
witness under examination admissible under the Evidence Act? See ss. 145, 15T, 
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178. What questions can Ibe put in cross-exammation ? See ss. 146, 148. 

179. Write a short note on cross-examination as to credit. See ss. 146, 147» 
:148,.149.. 

180. In what ways may the credit of a witness be impeached ? See ss. 146, 
153 and 155. 

181. When can the Court ' compel a '.witness to answer the question intended 
to affect his credit by injuring his character ? Sees. 147. 

182. When a witness is under examination, (n) what questions and inquiries 
ma^ be forbidden, and (6) what questions must be forbidden by the Court ? See 
ss. 148-152. 

183. In a chdl case are there restrictions on the question which may be asked 
in cross-examination? Has the Judge power to exclude any question? If so, 
in what cases? See ss. 148-150. 

184. Under what circumstances can the Court interfere with the corss-exanaina- 
tion of a witness ? See ss. 148-152. 

185. What provision is made in the Evidence Act to prevent an absue of 
the privilege granted to a counsel to put discrediting questions to a witness in cross- 
examination? See ss. 149-1 50. 

186. What evidence of a witness is liable to contradiction ? See s. 153. 

187. How far is it permissible to give evidence to contradict answers given 
by a witness to questidns to test his veracity ? See s. 153. 

188. When may a party cross-examine his own witness? Explain ‘hostile 
witness’. See s. 154 and Comment thereon. 

189. Who can impeach the credit of a witness, and how ? See s. 155. 

190. Enumerate the circumstances under which expert opinion is relevant, 
and state how such opinion maybe ascertained. See ss. 45, 46 and 159. 

191. When may the previous statement of a witness be proved in order to 
corroborate his testimony? See s. 157. 

192. Is there any and w^hat means of discrediting the deposition of a witness 
in a prior judi<|ial proceeding ? See s. 158. 

193. What is meant by a witness ‘refreshing his memory’ ? What docu- 
ments may be used for this purpose ? What is the right of the adverse party as to 
any writing used to refresh memory ? See ss. 159-161. 

194. IVhat are the powers of a Judge to put questions to a witness or order 
production of any document ? See s. 165. 

195. What is the object of the Legislature in so empowering the Judge? 
See Comment on s. 165. 

Chapter XI. — Improper Admission aistd Rejection op Evidence. 

196. Comment on the following : — “The improper admission or rejection 
»f evidence shall not be ground of itself for a new trial”. See s. 167. 

197. When can a Judge order a new trial on the ground that the provisions 
®f the Indian Evidence Act have not been followed ? See s. 167. 
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Abbreviations—- 

evidence to show meaning of, s. 98, p, 198. 

Ability— , ' 

■ ' of ' witness, cross-examination directed 'to test, s. 146, p. 282, 

.Absence— 

■ of circumstances, burden of proving, s. 105, p. 204. 
presumption of death from, s. 107, p. 206. 

Acceptor — 

of M! of exchange, estoppel of, s. 117, p. 245. 

Access— . , ■ 

between married persons bearing on legitimacy, s. 112, p. 214. 
Accession— ' 

of Sovereign of United Kingdom, judicially noticed, s. 57(S}, p, 133. 
to offices, etc., of Indian public office, judicially noticed, s, 57 (7), p. 133 

Accident- 

facts showing, s. 15, p. 39. 

Accomplice- 

evidence of, s. 114, ill. (5), p. 218 ; s. 133, p. 262, 

Account-books— 
entries in, p. 91. 
relevancy of, s. 3^, p. 104. 

Accused — 

conduct of, relevant, s. 8, ill. (e), p. 17. 

confession by, when irrelevant, s. 24, p. 54. 

refusing to answer questions, s. 114, ill. (k), pp. 218, 228, 

Acts—' . . 

accidental, s. 15, p. 39. 

of conspirators, how far relevant, s. 10, p. 23. 

Indian Legislature, relevancy of, s. 37, p. 108, 

Parliament, how proved, s. 37, p. 108. 

when judicially noticed, s. 57(2), p, 138. 
presumption as to copies of private, s. 81, p. 161. 
statements made in recitals of, s. 37, p. 108. 
proof of, s. 78, p. 157. 

Admiralty jurisdiction — 

relevancy of certain judgments in, s. 41, p. 111. 

Admissibility of evidence — 

•Tudge to decide, s. 136, p. 268. 
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Admission — 

by co-defendants j s. 18, p. 46. 

counsel, pleader or attorney, p. 45. 
guardian ad lUenif s. 18, p. 46. 
partner, s. 18, p. 46. 

party in representative character, s. 18, p. 46. 

party to proceedings or his agent, s. 18, p. 45. 

person interested in subject-matter of proceedings, s. 18, p. 47. 

person from whom interest drived, s. 18, p. 47. 

principal and surety, s. 18, p. 46. 

Crown bound by, p. 43. 

definition of, s. 17, p. 43. 

improper, of evidence, s. 167, p. 305. 

facts admitted need not be proved, s. 58, p. 135. 

made without prejudice, p. 53, 

not allowed, when there is condition that its evidence shall not be given, s. 2^, 
p. 53. 

not conclusive proof, but may estop, s. 31, p. 83. 
of execution by party to attested document, s. 70, p. 152. 
proof of, against persons making it, s. 21, p. 49. 

by or on behalf of persons making it, s. 21, p. 49. 

Admitted facts — 

need not be proved, s. 58, p. 135. 
not conclusive proof, but may estop, s. 31, p. 83. 
of execution by party to attested document, s, 70, p. 152, 
proof of, against persons making them, s. 21, p. 40. 

by or on behalf of persons making them, s. 21, p. 40. 

Adoption — 

statement as to existence, s. 32(6), pp. 85, 07. 

.Advocates— ■ 

names of, judicial notice of, s. 57(12), p. 132. 

.Affairs of State — 

admissibility of evidence of, s. 123, p. 252. 

Affidavits — 

whether receivable in evidence, p. 3. 

Affirms — 

he w^ho, must prove, s. 101, p. 200. 

.Agent — . 

admission by, s, 18, p. 45. 

burden of proof as to relationship of, s. 109, p. 208, 

conduct of, s. 8, p. 16, 

production of document by, s. 131, p. 260. 

.Agreement — 

contemporaneous, varying document, s. 99, p. 108. 
oral evidence to vary written^ s. 92, p. 178. 
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Amblgiioiis , dociiment-—- 

exclusion of evidence to explam, s. 93, p- 195. 

Amoiintofdamages— 

relevancy of facts in, s. 12, p. 29. 

Ancient documents — 

presumption as to, s. 90, p. 165. 
secondary evidence of, p. 167. 

, Annoying' questions — 

Court to forbid, s. 152, p. 287. 

Appointments— 

evidence of, s. 91, Excep. 1, p. 169. 
to pnWic offices, judicial notice of, s. 57(7), p. 133. 

.Arbitrators — '' 

Act not applicable to proceedings before, s. 1, p. 3. 

Art- 

opinions of experts on points of, s. 45, p. 120. 

Articles of War — 

judicially noticed, s. 57(3), p. 132. 

Assessors — 

right of, to put questions, s. 166, p. 305. 

Attested documents — 

admission of execution by party, s. 70, p. 152. 
presumption as to, s. 89, p. 164. 

proof of, not required by law to be attested, s. 72, p. 153. 

required by law to be attested, s. 68, p. 148 ; s. 70, p. 152- 

Attesting witness- 

denying execution of document, s. 71, p. 153. 
when need not be called, s. 69, p. 152. 

Attorney — ■ 

admissions of fact by, p. 45. 

communications to, when privileged, s. 126, p. 256. 
insulting questions put by, s, 150, p. 286. 
name of, judicial notice of, s. 57(12), p. 133. 
notice to produce documents, s. 66, p. 146, 

„ Authentication — 

of power-of-attoroey, s. 85, p. 163. 

Bad character— 

not relevant in criminal proceedings, except in reply, s. 54, p. 129- 

Bailee — . . 

estoppel of, s. 117, p. 245. 

Barristers — 

communications to, when disdosable, s. 126, proviso, p. 256. 

privileged, s.''126, p. 2:56. 
insulting questions put by, without reasonable grounds, may be reported t# 
High Court, s. 150, p. 286, 
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Benaml transactions— ■ . - ^ 

proof of,' p.' 180. ■ 

■Bill of ■ exchange— ■ ■ , 

estoppel of acceptor of, s. 117, p. 245. 
presumption as to, s. 114, ill. (r), pp. 218, 224. 

Birth— ■. 

daring marriage, conclusive proof of legitimacy, s. 112, p. 214 . 

Bodily, feeling — , 

facts showing existence of, s. 14, p. 34. 

Books— , 

entries in, of account when relevant, s. 34, p. 104. 
presumpton as to, general, s. 87, p. 164, 
of law’, s. 84, p. 162. 

reference to, by Courts, for judicial notice, s. 57, p. 183. 
experts, s. 159, p. 297. 

. B.ribe— ■ . , . . 

credit of witness impeached by show’ing, s. 155(2), p. 290. 

British Consul — 

certified copies by, s. 78, p. 157. 

British territories — 

judicially noticed, s. 57(/(?), p. 133. 
proof of cession of, s. 113, p. 218, 

Burden of proof — 

as to benami transaction, p. 180. 

death or otherwise of absent persons, ss. 107, 108, pp. 206, 207. 

fact especially within knowledge, s. 106, p. 205. 

fact to he proved to make evidence admissible, s. 104, p. 203. 

good faith of transaction between persons in fiduciary relation, s. Ill, 

p.212. 

landlord and tenant, s. 109, p. 208. 
ownership, s. 110, p. 209. 
particular facts, s. 103, p. 203. 
partners, s. 109, p. 208. 
principal and agent, s. 109, p. 208. 
he who affirms must prove, s. 101 p. 200. ^ 

on whom lies the general, s. 102, p. 201. 

that case of accused is within exception of the Penal Code, s. 105, p. 204. 
what is, s. 101, p. 200. 

Busines — 

entries in books kept in course of, s. 34, p. 104. 

existence of course of, s. 16, p. 42. 

statement made in course of, s. 32, cl. (2), pp. 84, 90. 

Bystanders — 

statement of, p. 15. 

•‘Capacity — 

■ want of, invalidating document, s. 92, proviso 1, pp. 178, 185. 
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Caricature—' 

: a.'<j 0 oumeiit, s. Sj.iilt'p. 6. 
libel expressed ia, s*:S2, ill. (n), pp* 86, 90. 

Certified copies— , 

of foreign judicial records, s. 86, p. 163. 

public documents, s. 65, p. 142 ; s. *76, p, 157. 
presumption as to genuineness of, s. 70, p. 158. 
proof of documents, s. 77, p, 157. 
secondary evidence, s. 63, p. 140. 
wbat are, s. 76, p. 157. 

CegsiGis of territory — 

■ conclusive proof of, s. 113, p. 218. ■ ' 

Character— 

as affecting damages, s. 55, p. 130. 

eross-examination and re-examination of witnesses to, s. 140, p. 276* 
definition of, s. 55, ExpIn., p. 130. 
evidence of, in civil cases, s. 52, p. 127. 

criminal cases, s. 53, p. 128. 
previous bad cliaracter not relevant, s. 54, p. 129, 

Charitable foundation—' 

opinion as to constitution of, s. 49, p. 125* 

Charts — 

presumption as to, s. 87, p. 164. 
relevancy of statements in, s. 86, p. 108. 

Child— 

estoppel not to affect, p. 234. 
evidence of, s. 118, p. 246. 

Clarh— 

communication to, of legal practitioners, s. 127, p. 259. 

Clergymen — , 

statement by, as to marriage, s 32, ill. (/), p. 85. 

•Client — 

when compellable to disclose confidential communications, s. 128, p. 259. 
not so compellable, s. 129, p. 259. 

Co-accused — ,■ •• • 

confessions of, s. 30, p. 74. ? 

Co-defendants — 

admissions by, p. 46. 

Collusion — 

in obtaining Judgment, s, 44, p. 117. 

•Comparison— 

of bandwriting, signature, etc,, s. 73, p. 154. 

■Competency ^ of'': witnesses— ' • ■•■•'■"•';■ 
s. 118, p. 246. 
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Complainant — ^ 

conduct of, how far relevant, s, 8, p. 16. 

Compulsion of witnesses — 

incriminating documents, s. 130> pi 260. 

title-deeds, s. 130, p. 260. 

to give criminating replies, ss. 147, 148, p. 283. 

make criminating statements, s, 182, p. 261. * 

produce documents of others, s. 131, p. 260. 

Conclusive proof — 

admissions are not, s. 31, p. 83. 
judgments, how far, s. 41, p. 111. 
meaning of, s. 4, p. 11. 
of cession of territory, s. 113, p. 218. 
legitimacy, s. 112, p. 214. 

Conduct — 

accompanying admissions as to bodily state, s. 21, p. 49. 
definition of, s. 8, Expin. 1, pp. 16, 19. 
evidence of, for construing writing, p. 182. 
how far material in construction cf documents, p. 10. 
relevant, s. 8, p. 16. 

Confessions — 

caused by inducement, threat or promise, s, 24, p. 54. 
definition of, p. 55. 

distinction between admission and, p. 56, 
judicial and extra-judicial, p. 55. 

made after removal of impression caused by inducement, threat or promise, 
s. 28, p. 72. 

made while in custody of pohee-oflScers, s. 26, p. 63. 

to police-officers, s. 25, p. 60, 
of co-accused, s. 30, p. 74. 
presumption as to, s. 80, p. 159. 
retracted, p. 80. 

imder promise of secrecy, s. 29, p. 73. 

Confidence — 

burden of proving good faith in cases of active, s. Ill, p. 212. 

Confidential communications — 

barristers, attorneys, vakils, pleaders, s. 126, p. 256. 

clerks of legal advisers, s. 127, p. 259. 

husband and wife during coverture, s. 122, p. 251. 

inteipreters, s. 127, p. 259. 

judges, magistrates, s. 121, p, 259. 

mukhtears, p. 258. 

©r professional commimicatxons as to affairs of State, s. 123, p. 252. 
Consideration — 

want of failure of, invalidating document, s. 92, proviso 1, pp. 178, 185. 
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Conspiracy- 

agreement, but not direct meeting, necessary, p. 25. 

what constitutes, p. 24. 

Conspirators— 

acts of,, s. 10, p. 23. 

Construction' of documents — 

acts of parties how far relevant, p. 20. 

Consuir— ■ 

certificate of British, s. 78, p. 157. 

Contemporaneous agreement — 
varying document, s. 99, p. 198. 

Contemporaneous statements— 

forming part of the same transaction, s. 6, p. 14. 

Contents of documents — 
how proved, s. 61, p. 138. 

in what cases secondary evidence admissible, s. 63, p. 140. 
relevancy of oral admissions as to, s. 22, p. 52. 

Continuance — 

presumption in "favour of, s. 109, p. 20$. 

Contracts — 

grants, or other dispositions of property, evidence of terms of s. 91, p. 169» 
exclusion of evidence of oral agreement, s. 92, p. 178. 

Contradiction — 

of answers referring to credit, s. 155, Expln., p. 291. 
testing veracity, s. 153, p. 287. 
relevant facts, s. 158, p. 296. 
witness by a writing, s. 145, p. 278. 

Conversation — 

statement forming part of, s. 39, p. 109. 

Copies — ■ ■ , „ 

of foreign judicial records, presumption as to, s. 86, p. 163. 

Copy — 

of document, for refreshing memory, s, 159, p. 297. 
private Act, presumption as to, s. 81, p. 161, 

Corroboration — 

of accomplice, s. 114, ill. (5), pp. 218, 223 ; s. 133, p. 262. 
complaining in rape cases, p. 201. 
evidence of relevant facts, s. 156, p. 293. 
relevant facts, s. 158, p. 296. 

testimony, by proof of former statements, s. 157, p. 293, 

Corrupt inducement — 

offered to witness, s. 155(2), p. 290. 
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€oii3isel — 

. admissiom by, p. 45. ■ ' 

€oiiBterpart—“ 

■Course of tasiness — V 
existence of, s. 16, p. 42. 

facts showing statements made in, s. S2, pp. 84, 90. 

Course of proceedings' — 

of Legislative Councils, Judicial notice of, s. 57(4), p. 188. 

Parliament, Judicial notice of, s. 57(4), p. 138. 

'Court—';. . 

discretion of, as to order of witnesses, s. 185, p. 267. 

meaning of, s. 3, p. 8. 

proof of incompetency of, s. 44, p. 117. 

to forbid indecent questions, s, 151, p. 286. 

insulting questions, s. 152, p. 287. 
what fact, takes judicial notice of, s, 57, p. 132. 
questions may be put by, s. 165, p. 302. 

Gourt-martial — 

application of Act to Judicial proceedings before a, s. 3, p, 2. 

Coverture — 

privilege of statements during, s. 122, p. 251. 

Credit of witness — 

contradictory evidence, use of, to attack, s. 153, p. 2S7. 
cross-examination as to, s. 14^, p. 282. 
impeaching of, ways of, s. 155, p, 290. 

proof of corroborative or contradictory e\ddence tending to impeach, s. 158 
p. 296. ' ' 

Criminating answer — 

Witness not excused from answering on ground of, s. 132, p. 261. 

Cross-examination — 

as to character, s. 146, p. 282. 

previous written statements, s. 145, p. 278, 

‘ by a party of his own witnesses, s. 154, p. 288. 
compulsion to answer questions, ss. 147, 148, p. 283. 
leading questions allowed in, s. 143, p. 276* 
meaning of, s* 187, p. 270. 
must relate to relevant facts, s, 138, p. 270. 
not allowed of a witness producing document, s. 139, p. 275. 

confined to facts in examination-in-ehief, s. ISS, p. 270. 
on new matters introduced in re-examination, s, 138, p. 270. 
to disc»,over status of witness, s. 146, p. 282. 

shake credit by injuring character, s. 147, p. 283, 
test veracity, s. 146. p. 282. 
upon answer to Judge’s question, s. 165, p. 302. 

writing with which memory is refreshed, s. 161, p. 299. 



IHDES. 




€rowd— 

statements made by, s. 9, ill. (&), p. 22. 

Crown — 

, boimd by admission, p. 43, *■ 

' Crown Representative— , " 

acts of— how proved, s» 78, p. 157. 

Custody of ac,OTs®d — ' 

by police, confessions made during, s. 26, p. 63. 

Custody of docnments — 

presumption as to, s. 90, p. 165. 

Custom- — 

proof of, varying written contract, s. 92, proviso (5), pp. 178, 103. 
relevancy of opinion as to existence of general, s. 48, p. 124. 
statement as to the existence of, s. 32(4), pp. 84, 94. 
what facts are deemed relevant in proving existence of, s. 13, p. 20. 
is a, pp. SO, 125. 

Customary incidents — 

evidence to annex, s. 92, proviso {5),pp. 178, 193. 

'Bamages— 

character as affecting, s. 55, p. 130. 
relevancy of facts in suits for, s. 12, p. 29. 

'Death— \ 

dying declaration as to cause of, s. 32(1), pp. 84, 87. 
presumption of, from seven years’ absence, s. 108, p. 207. 
statement by deceased as to cause of death, s. 21, p. 49 ; s. 32, p. 84. 

Deceased person — 

statements by, when relevant, s. 32, p. 84. 

Deception — 

confession caused by, s. 29, p. 73. 

Declarations— 

against interest, s. 21, p. 49. 

.. .Decree—'" ■ ■ 

relevancy of, s. 40, p. 110. 

Deed — 

statements made in, s. 32(?'), pp. 85, 98. 

Defective .document — 

exclusion of evidence to explain, s. 93, p. 195. 

Delay — 

statement of persons who cannot be called without, s. 32, p, 84. 
Diaries — 

special, of police officers, s, 161, p. 299. 

for refreshing memory, p. 290. 

. ■ Diplomatic agent — 

certified copies by s. 78, p, 157. 
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Biscretioo of Court — ' 

as to order of witnesses, s. 135, p. 207. 

Discovery of fact — 

validates confession, s. 27, p. G5* 

Disproved— , 

meaning of, s. 3, p. 10. 

Docwmejit — ■ 

definitions of, s. 3, ills., p. 6. 

judge to order production of, s. 165, p. 302. 

Documentary evidence — 

exclusion of oral evidence by, ss. 01, 92, pp. 169, 178. 

Document — ; 

admissibility of, p. 13. 
ambiguous, meaning of, s. 98, p. 105. 

called for and examined, must be put in in evidence, s. 163, p. 301. 
caricature is a, s. 8, ill., p. 6. 
certified copies of, s. 77, p. 157. 

contents of, when proved, by oral evidence, s. 22, p. 52 ; s. 63(5^, p. 140 ; s. 
p.277. 

construction of, acts of parties, not to affect, p. 20. 
executed in counterpart, s. 62, p. 139. 
map is a, s. 3, ill., p, 6. 
meaning of, p, 6. 

not proved by oral evidence, s. 60, p. 136. 
presumptions as to, s. 79, p. 158. 
primary evidence of, s. 62, p. 139. 
private, s. 75, p. 157. 

production of, certified copies of, s, 77, p, 157. 
documents, s. 131, p. 260. 

with objection, s. 162, p. 300. 
title*deeds, s. 130, p. 260. 

proof of, required by law to be attested, s. 68, p. 148 ; s. 70, 152. 
proved by primary or secondary evidence, s. 61, p. 138 ; s. 64. p. 142. 
public, s. 74, p. 155. 

secondary evidence of, s. 65, p. 142 ; s. 66, p. 146. 
statements made in, s. 32(7», pp. 85, 98. 
thirty years’ old, s. 90, p. 165. 

Drunken person — 

confession by, s. 29, p. 73. 

Dumb witness — 

mode of giving evidence by, s. 119, p. 249. 

Dyin^ declaration — 

as to cause of death, s. S2(l>, pp, 84, 87. 
for refreshing memory, p. 298. 

Enactments — 

repeal of, s. 2, p. 3. 


; mmxr 

Entries-— 

in books of account, when relevant, s* S4, p. 104. 
public or official books, s. 35, p. 100. 

Estoppel- 

admissions may operate as, s. 31, p. 83. 

: by attestation, p. 238. 
election, p. 238. 
recital in a deed, p. 237. 
remaining silent, p. 237. 
constructive, p. 238. 
created by cheque, p. 238, 

crediting cheque, p. 238. 
definition of, s. 115, p. 228, 
difference between, and presumption, p. 230. 

—and res judicata, p. 230. 

—and waiver, p. 231. 
equitable estoppel, p. 233. 
family arrangement, p, 230. 

. feeding the, p. 230. 

fraudulent intention not necessary, p. 286. 
future promise does not create an, p. 235. 
in adoption, p. 241. 
kinds of, p. 231. 
by deed, p. 231. 

record p. 231. 
in pais, p. 232. 

must be unambiguous, p. 236. 
not affecting minors, p. 234. 

against statutes, p. 287. 
of acceptor of bill of exchange, s. 117, p, 245. 
bailee, s. 117, p. 246. 
licensee, s. 116, p. 241 ; s. 117, p. 246. 
mortgagees, pp. 240, 244. • 

tenants, s. 110, p. 241. 
on a point of law, p. 236. 
true facts known to both parties, p. 235. 

Evidence — 

dejfinition of, s. 3, p. 6. 

difference between, in civil and criminal proceedings, 
of resgesim, p. 14. 

Examination-in- chief- 

leading questions not allowed in, s. 142, p. 276. 

when allowed in, s, 142, p, 276. 
meaning of, s. 137, p. 270. 
must relate to relevant facts, s. 138, p* 270. 

Exceptions' — 

burden of proving, s. JOS, p. 204. 


S54 hm OF EVII^ENCE./ 

Exehmie^ 

hill of, estoppel of acceptor of, s. 117 , p. 245. 

Exclusion of evidence— 

against application of document to existing facts, s. &4, p. 196. 
of oral agreement varying terms of a contract, s. 91, p. 169. 
to explain amfeiguoiis defective document, s. 96, p. 195. 

Existence— 

of fact made probable to how relevancy, s. 11, p. 26. 

.'Expert— : ' 

defmit!oi/of, s. 45, p. 120. 
experiments by, s. 51, ill,, p. 127. 
facts bearing on opinion of, s. 46, p. 122. 
may give groimd of opinion, s. 51, p, 127. 

refresh memory by reference to professional treatises, s. 159, p, 297 
opinions, when relevant, s. 45, p. 120. 

ascertained from books, s, 60, p, 136. 

Explanatory facts — 

relevancy of, s. 9, p. 22, s. 03, p. 195. 

Fact — 

burden of proof, as to particular, s. 103, p. 203. 

definition of, s, 8, p. 4. 

disproof of, s. 8, p. 10. 

not proved, s. 8, p. 10. 

proof of, s. 3, p. 8. 

relevancy of, s. 8, p. 4. 

Facts— ■ 

admitted, need not be proved, s. 58, p. 185. 
bearing on opinion of experts, s. 45, p. 120. 
burden of proof as to, s. 103, p, 203. 
forming part of same transaction, s. 6, p. 14. 
in issue, definition of, s. 3, p. 5. 
evidence of, s. 5, p. 12, 

judicially noticed, need not be proved, s. 56, p. 182. 

necessary to explain or introduce relevant facts, s. 9j p. 22. 

not requiring proof, pp. 182*‘l 85. 

presumption as to existence of, s. 114, p. 218. 

proof of, by oral evidence, s. 59, p. 136. 

relevancy of, s. 3, p. 4. 

which are occasion, cause or effect of relevant facts, s. 7, p. 15. 

Family pedigree — ' 

to show relationship, s. 82(6), pp. 85, 97. 

Family portrait — 

to show relationship, s. 32(6), pp. 85, 97. 

Fasts — 

judicial notice of, s. 57(9), p. 138. 

Festivals — 

judicial notice of,'s. 57(9), p. 188. 


Fiduciary relation— ■ 

. burden of proof when parties stand in, s. Ill, p.,212* ■ 

Finger impressions— ' 

comparison of, with those' admitted, 's. 78, p« 1 54* 

' opinion of experts as to, s. 45, p. 120. 

First Informatioii report — 

' ; evidentiary valne of, p. 205. 

Flag— 

of foreign State, judicial notice of, s. 57(5), p. 133. 

Foreign country- 

public documents of, s, 78(5), p. 158. 

■ Foreign expressions— ' 

evidence to show meaning of, s. 98, p. 198. 

fudidal records, presumption as to certified copies of, s. 86 

law, opinion of experts as to, s. 45, p. 120. 

sovereigns and statevS, judicial notice of, s, 57(5), p. 138. 

Forfeiture — 

answer exposing witness to, s. 182, p. 267. 

Former proceedings — 

evidence given in, when admissible, s. 83, p. 99. 

Fraud — 

in obtaining judgment may be proved, s. 44, p. 117. 

secreting original document, s. 66(5), p. 146. 
invalidating a document, s. 92, proviso ( 1 }\ pp. 178, 185. 

' Gazette- — 

presumption as to genuineness of, s. 81, p. 161. 
statement made in, s. 37, p. 108. 

Genealogical table — 

how far evidence, s. 82(6), pp. 85, 97. 

■Generaicustom— 

or right defined, s. 48, ExpIn., p. 124. 

Geographical divisions— 

judicial notice of, s. 57(9), p. 183. 

Good faith — 

burden of proof as to, s. Ill, p. 212. 
relevancy of facts showing, s. 14, p. 84. 

:;'Gddd;wrill^ 

facts showing existence of, s. 14, p. 34. 

^'^vcsrnmenlr----;^ 

Acts, orders, notifications, proof o^, s. 78, p, 157. 
'■■Cloveriime^^ 

presumption as to genuineness of, s, 81, p. 161. 
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Orants— , . 

and other dispositions of property, reduced to form of document, s. p. 169 , 
varying the terms of, by oral evidence, s. 92, p. 178. 

Grounds of opinion — 

experts may give, s. 51, p. 127. 

Guardian— . ^ 

admissions by, p. 46, 

Handwriting- 

comparison of, s. 73, p, 154. 

modes of proving, opinion of expert as to identity of, s. 45, p. 120. 
of attesting witnesses, s. 69, p. 151. 
proof of, when necessary, s. 67, p. 147. 
relevancy of opinion as to, s. 47, p. 128. 

Hearsay— ,■ 

is no evidence, pp. 86, 137. 

not admissible except in certain cases, p. 86. 

Higb Court- 

certain questions asked by attorney, etc., without reasonable grounds may 
be reported to, s. 150, p. 286. 

Holidays — 

judicial notice of, s. 57(P), p. 188. 

Horoscope — 

how far evidence, p. 98. 

Hostile witnesses — 

cross-examination of, s. 154, p. 288. 

Hostilities — 

between British Government and other State, judicial notice of, s. 57(ii), p. 182. 

Husband and wife — 

competent witnesses, s. 120, p. 249. 

may not as witnesses disclose any commmiieations made to each other during 
marriage, s. 122, p. 251. 

Identity — 

facts establishing, of thing or person, s. 9. p. 22. 

opinion of expert on, of hand-writing, s. 45, p. 120. 

questions in cross-examination to discover, of witness, s. 146(2), p. 282. 

IllegaUty— 

invalidating a document, s. 92, proviso (i), pp. 178, 185, 

Illegible characters — 

evidence admissible to show meaning of, s, 98, p, 19S. 

Ill-will- 

facts showing existence of, s. 14, p. 84. 

Impartiality — 

a^ecting crediCof witnesses, s, 153, Excep. (21, p. 287. 





Imp eactiing credit — 

, : of witness, .s. 155, p. 290. 

Improper admission — 

or rejection of evidence^ s. 167, p. 805. 

Incapacity— 

to j^ive evidence, s. 118, p. 246. 

Income-tax officers — ■ ■ 

'statements of'assessee^ before, p. 258. 

Incompetence — 

of Court to deliver judgment may be proved, ». 44, p. 117 
Incompetent— 

what witnesses are, s. 118, p. 246. ■ 

Inconsistency— 

of any fact in issue or relevant fact, s. 13, p. 26. 

Inconsistent statement — 

made by witness, s. 155(5), p. 290. 
offered to a witness, s. 155(2), p. 290. 

Incriminating documents^ — 

witness cannot be compelled to produce, s. 180, p. 260. 

Incriminating statements — 

witness compelled to make, s. 182, p, 261. 

Indecent questions — 

Court to forbid, s. 151, p. 286, 

Independent States — 

recognition of, s, 57(5), p. 188. 

Inducement — 

confession caused by, s. 24, p. 54. 

Inscription — 

on stone or metal-plate is document, s. 3, ill., p. 6. 

Insolvency jurisdiction — 

relevancy of certain judgments in, s, 41, p. 111. 

Instances— ■ 

proving right or custom, s. 13, p. 29. 

Insulting questions — 

Court to forbid, s. 152, p. 287. 

Intention — 

evidence as to declarations of, s. 15, p. 89. 

of, to construe writing, p. 183. 
facts showing, how far relevant, s. 14, p. 84. 

Interest — 

statement against, s. 82(8), pp. 84, 92, 


358 


THE IcAW OF EVIDENCE. 


“j . 

i; li 




V" 


i* 

i 

I 




Interpr elation* clause-— 
s. 3, p. 3* 

Interpreter — 

■ IntlmMation — ■ 

io%"aHdatmg a doeume»t, s. 02, prov. (i), pp. I'JS, 185. 

: Intoxication— ' 

confession made in, s. 20, p. 73. 

'■ Irt elegant— 

evidence, rejectio .» of, p, 5. 

Issue of facts — ■ ■ 

■■... s. 3, p. 5.- ■■■, ' . ■ . . 

.Journals — -, 

presumption as to, s. 81, p. 161. 

Judge — 

must decide on facts relevant and duly proved, s. 165, p. 302. 
not compellable to answer certain questions, s. 121, p. 249. 
to decide as to admissibility of evidence, s. 136, p. 268. 
relevancy of fafit, s, 136, p. 268. 
forbid indecent question, s. 151, p. 286. 

insulting question, s. 152, p. 287. 
order production of document, s. 165, p. 302. 
put any question, s. 165, p. 302. 

Judgment — 

fraud or collusion in obtaining or ineompetency of Court to deliver, may be 
proved, s. 44, p. 117. 
how far conclusive proof, s. 41, p. 111. 

Judgments — 

in rem, s. 41, p. 111. 

must be based on facts relevant and duly proved, s. 165, p. 302. 

not inter partes, how far transactions or particular instances, p. 32. 

relevant, s. 43, p. 115, 

when not conclusive proof, s. 42, p. 114. 

when relevant, s. 40, p. 110, 

."Judicial 'notice^*^ — 

facts of which Courts must take, $s. 56, 57, p. 132. 

Judicial proceedings — 

evidence in former, when relevant, presumption as to evidence in, s. 80, p. 159, 
meaning of, p. 3. 

Juiy— 

questions to witnesses by, s. 166, p. 805. 

Jus tertii — 

may not be pleaded, when, p, 242, 
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register of marriages hj a, admissible, p. 92. 

Knowledge — ■ ■ 

burden of proof, s. 106, p. 205. 
facts showing, how far relevant, s. 14, p. 34. 
that a witness is nnwoithy of credit, s. 155(ib p. 290. 

Landlord and tenant- 

burden of proof as to relationship of, s. 100, p. 208. 
estoppel of tenant denying title of, s. 110, p. 241. 

Language — ■ ■ 

oral evidence to explain dubious, s. 07, p. 107. 

Latent amblgnityr--. 

evidence admitted to explain, p. 195. 

Law — 

judicial notice of, s. 57(7), p. 132. 

Lawbooks — 

presumptions as to, s. 84, p. 162. 
relevancy of statements, in, s. 38, p. 109. 

Law, foreign — 

opinion of experts as to, s. 45, p. 120. 

Leading questions — 

allowed in cross-examination, s. 143, p. 276, 

Judge may put, s. 165, p. 302. 

limit of rule with regard to, s. 142, p. 276. 

meaning of, s. 141, p. 276. 

not allowed in examination -in^chief, s. 142, p. 276. 

re-examination, s. 142, p. 276. 
when allowed in examination-in -chief, s. 142, p, 276. 

Lease — ■ ■" * . ■ ■ 

burden of proving discontiniianee of, s. 109, p. 208. 

Legal advisers — 

rule as to disclosure of confidential communication to, s. 126, p. 256. 
Legislative Councils — 

course of proceeding of, judicial notice of, s. 57 (4), p. 133. 
proceedings of, proof of, s, 78(4), p. 158. 

Legitimacy — 

birth during marriage conclusive proof of, s. 112, p. 214. 

Letters — 

contract contain ed in, s. 39, p. 109. 

forming part of a transaction, s. 6, ill. (e), p. 14. 

Lex fori — 

law of evidence is, p. 3. 

Licensee — 

estoppel of, s. 116, p. 241 ; sv 117, p. 245. 
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■Xrlfe—— 

presumption as to contiaiiance of, s. lOTj p. 206. 

XitliograpJb. — 

a document, s. 3, p. 6. 

Xithograpliy— - 

document made by, s. 62, Expln. 2, p. 189. 

Xocal expressions — 

evidence to show meaning of, s. 98, p. 198. 

Xondon Gazette — 

presumption as to genuineness of, s. 81, p. 161. 
regulations, etc., contained in, proof of, s. 78(5), p- 158. 
relevancy of statements in, s. 37, p. 108, 

Lost document — 

proof of contents of, s. 66(5^, p. 146. 

Lunatic — • 

when competent as witness, s. 118, Expln., p. 246. 

Magistrate — 

meaning of the tenn, s. 26, Expln., p. 63. 

not compellable to answer certain questions, s. 121, p. 249. 

disclose source of information as to commission of offence., 
s. 125, p. 255. 

Maps^ — 

are “dcouments”, s, 3, ill., p. 6. 
presumption as to, s. 83, p. 162 ; s. 87, p. 164. 
relevancy of statements in, s. 36, p. 108. 

Marriage — 

birth during conclusive proof of legitimacy, s. 112, p. 214. 
husband and wife may not as witnesses disclose any communications made to 
each other during, s. 122, p. 251 . 
statements as to existence of, s. 82(5/, pp. 84, 95. 

Matrimonial jurisdiction — 

relevancy of certain judgments in, s. 41, p. 111. 

Matters of State — 

document produced by witness referring to, s. 162, p. 300. 

Maxims— 

ailegans contraria non est audiendus. p. 229. 
falsa demonsratio non liocet, p. 198. 
omnia proesumuntur rite esse acta, pp. 42, 159. 
qui tacet consentire videture, p. 21. 
res inter alios acta, p. 123. 

“May presume” — 

definition of, s. 4, p. 11. 

Mechanical process — 

copies made by, secondary evidence, s. 68 , p. 140. 
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Menioraaduiii of evidence — 

, » presumption as to, s. 80, p. 159. 

■.Memory-- 

riglit of adverse party to, see writing iised for refresMng, s. lOl, p. S99; '■ 
rubs as to witness' refreshing, s. 159, p. 297- 

Minors— , 

W'hether bound by estoppel, p. 234. 

Mob— '' , 

cries of, admissible in case of riot, s. 9, ill. {/), p. 22. 

Motive — 

facts showing, s. 8. p. 16. 

Mortgagee — , . 

estoppel of, pp. 239, 244. 

Muhammadan — 

rules of evidence, repeal of, p. 217. 

Muklitears — 

professional comrounications to, p. 258. 

Municipal body — 

proceedings of, s. 78(5), p. 158. 

Native Prince — ■■ 

cession of territory to, s. 113, p. 218. 

Negligence — 

facts showing existence of, s. 14, p. 34. 

New matters~4»^" ■ I i 

introduced in re-examination, s. 138, p. 270. 

Newspaper—' 

presumption as to genuineness of, s. 81, p. 161. 

New^ trial- 

improper reception or rejection of evidence, when no ground for, s. 367, p. 305 
Notary public — ' ■■ 

seal of, judicially noticed, s. 78(6), p. 158. 

.Notice— ■ V 

to produce documents, rules as to, s. 66, p. 146. 

Notifications in Official Gazette-^ 
judical notice of, s. 57(7), p. 133. 
of cession of territory, s. 113, p. 218. 

Government, how proved, s. 78, p. 157. 
statement of fact in Government, s. 37, p. 108. 

Not proved — 

when a fact is said to be, s. 3, p 10. 

Number ol witnesses — 

no particular, necessarv. s. 134. n. 267. 
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-Obsolete expressions— 

evidence to show meaning of, s. 98, p. 198. 

Offence — 

conspiracy to commit, s. 10, p. 23. 
dehnition of, s. 80, Expln., p. 74. 

Magistrate not compellable to disclose source of information as to commission oif 
B. 125, p.25B, ^ 

dffensiveq’aestions-— 

Court to forl;id needlessly, s. 152, p. 287. 

dfficsers of Court — , 

name of, judicial notice of, s. 57(72), p. 133. 

Official bodies— 

acts of, are public documents, s. 74, p. 155. 

Official books — 

entries in, s. 35, p. 106. 

Official communications — 

public officer not compellable to disclose, s. 124, p. 253. 

Official Gazette — 

Kotification in, s. 37, p. 108 ; s. 57(7), p. 133. 

^sesumption as to, s. 81, p. 161. 

Old a,§je — 

iaeompetency as a witness of a person of extreme, s. 118, p. 246. 

Onus — 

See Buedek OF Proof. 

Opinion — 

expert may give grounds of, s. 51, p. 127. 

Opinions — 

as to comparison of handwriting, s. 73, p. 154. 

constitution of religious foundation, s. 49, p. 125. 
existence of general custom or right, s. 48, p. 124. 
handwriting, s. 47, p. 123. 
meaning of particular words, s. 49, p. 125. 
usages, tenets, meaning of terms, etc., s. 49, p. 125. 
ffcounds of, are relevant, s. 51, p. 127. 
of experts, facts bearinar on, s. 46, p. 122. 

on points of science or art, $. 45, p. 120, 
third persons, when relevant, p, 124. 

Oral admission— 

as to contents of documents, s. 22, p. 52. 

Oral agreement — 

evidence of, not admissible to vary terms of a written contract, s. 02, p. 178. 

Oral ©videnoe— 

definition of, s. 3(7), p. 6. 

exclusion of, by documentary evidence, s, 92, p, 178, 
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Oral Evidence- — Contd. 

must be direct, s. 60, p. 136. 

of contents of documents, s. 22, p. 52 ; s. 60, p. 136 ; s. 1^4, p. 277 
documents immeanma in terms, s. 95, p. 196. 
experts wben dispensed with, s. 60, p. 136. 
language used in documents, s. 96, p. 197. 
to explain ambiguous documents, s. 93, p. 195. 

Order— 

of examination of witnesses, s. 138, p. 270. 
production of witnesses, s. 135, p. 267. 
relevancy of, s. 40, p. 110. 

Orders of 'Government, etc. — ■ ■ 

how proved, s. 78, p. 157. 

Originals— 

more than one proof of, s. 91, Expla., 2, pp. 170, 173. 

Ownership — 

burden of proof as to, s. 110, p. 209. 

Fandianama — 
proof of, p. 7. 

Pardanashin ladies — 

burden of proof of documents of, p. 213. 

Parliament — 

Acts passed by, judicial notice of, s. 57(2), p. 132. 
course of proceeding of, judcial notice of, s, 57(4), p. 133. 
meaning of, s. 57(4), ExpIn., p. 133. 

Parol evidence — 

See Obal Evidence. 

Partners — ■ 

admissions by, p. 46. ^ 

burden of proof as to relationship in case of, s. 109, p. 208; 

Party to a suit — 

admission by a, s. 18, p. 44. 

notice to, to produce documents, s. 66, p. 146. 

Pedigree — 

how far evidence, p. 98. 

statement in family, s. 32(6), pp. 85, 97. 

Person in authority — 

confession made to a, s. 24, p. 54. 

Photograph — 

a document, s. 3, ill., p, 6. 

Plans — 

are ‘documents’, s. 3, ill., p. 6. 
presumption as to, s. 83, p. 162. 
relevancy of statements in, s. 36. p. 108. 
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■•■Pleaders — ■ . 

admissions of fact by, p. 45. 
confidential communications to, s. 126, p. 256. 
insulting questions put by, s. 150, p. 286. 
names of, judicial notice of, s. 57(/2), p. 133. 
notice to, to produce documents, s, 66, p. 146. 

Folice»officers — 

confession by accused while in custody of, s. 26, p. 63. 
to, s. 25. p. 60. 

diary of, for refreshing memory, p. 298. 

not compellable to disclose source of information as to commission of offence., 
■ s. 125, pv255. 

Political Agents — 

certificate of, presumption as to, s. 86, p. 163. 

Portrait — 

statement made on family, s. 82(6), pp. 85, 97. 

Position in life — 

cross-examination as to, s. 147, p. 283. 

Possession — 

denoting o*vnersbip, s. 110, p. 209. 

Post-mortem examination — 

reports, for refreshing memory, p. 298, 

Powers- of- attorney — 

presumption as to, s. 85, p. 163. 

Prejudice — 

communications, without, s. 23, p. 53. 

Preparation*— 

facts showing, s. 8, p. 16. 

Presumption — 

as to accorapliee’^evidence, s. 114, ill. (5), pp. 218, 228. 
bills of exchange, s. 114, ill. (c), pp. 218, 224. 
books of law and reports, s. 84, p. 162. 
certified copies, s. 79, p. 158. 

of foreign judicial records, s, 86, p, 163. 
documents, s. 79, p. 158. 

admissible in England, s. 82, p. 162. 
due execution of, s. 89, p. 164. 
produced as record of evidence, s. 80, p. 159, 
thirty years’ old, s. 90, p. 165. 
existence of certain facts, s. 114, p. 218. 
r gazettes, etc,, s. 81, p. 161. 
maps and charts, s. 87, p. 164. 

or plans, s. 83, p. 162. 
powers-of-attomey, s. 85, p. 163. 

recent possession of stolen property, s. 114, ill. (a), pp. 218, 221.. 
telegraphic message, s. 88, p. 164. 
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Fresump tion— 

eonclnsive, p. 11. 
deteitioD of, p. 11. 
of fact, p. 11. 
law, p. 11. 

Previous conviction — 
bow far a relevant fact, s. 14, p. 34. 
evidence of bad character, s. 54, p. 129. 

when given s. 153, exception 1, p. 287-: 

Primary evidence— ■ 

meaning of, s. 62, p. 139. 

proof of document by, s. 61, p. 138 ; s. 64, p. 142. 
Principal and agent- 

burden of proof as to relationship in case of, s. 109, p. 208. 

Principal and surety — 
admission by, p. 46. 

Privilege — 

communications during marriage, s. 122, p. 251. 
information as to commission of offences, s. 125, p. 255. 
judges and magistrates, s. 121, p. 249. 
not waived by volunteering evidence, s. 128, p. 259. 
of affairs of State, s. 123, p. 252. 

clients, s. 129, p. 259. 
official communications, s. 124, p- 253. 
professional commimications, s. 126, p. 256. 

Privileged communications — 
rules as to, s. 126, p. 256. 

Private documents — 

public records of, are public documents, s. 74, p. 155. 
what are, s. 75, p. 157. 

Frivi Council— 

orders, etc., issued by, proof of, s. 78(3), p. 157. 
Probability — 

facts showing, of fact in issue, s. 11, p. 26. 

Probate— ■ ■ ■ 

in proof of will, s. 91, exception 2, pp. 170, 173. 

^ Probate. Jurisdlctidn — - .. , . 

relevancy of certain judgments in, s. 41, p. 111. 

Proceedings — 

evidence given in former, when relevant, s. 33, p. 99. 

Proclamations — 

how proved, s. 78, p. 157. 

Proctors— 

names of, judicial notice of, s. 57(12), p. 133. 
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Production—, , 

of documents; by agent, s. 131, p. 260. 

called for and examined, s. 163, p. 301. 
once refused, s. 164, p. 302. 
imder protest, s. 162, p. 300. 
title-deeds, by witness, s. 130, p. 260. 
witnesses, s. 135, p. 267. 

writing used by witness to refresh memorj^ s. 161, p. 299. 

Professional communications — 
rules as to, s. 126, p. 256. 

Professional treatise — 

expert may refresh memory by reference to, s. 159, p. 297. 

Promise — 

confession caused by, s. 24, p. 54. 

of secrecy, does not vitiate confessions, s. 29, p. 73. 

Proof- 

admission not conclusive, s. 31, p. 83. 

birth during marriage conclusive, of legitimacy, s. 112, p. 214, 

burden of. See Bukden of Proof. 

conclusive, meaning of, s. 4, p. 11. 

facts not requiring, chap. Ill, p. 132. 

of acts, orders, notifications of Government, s. 78, p. 157. 

of the Executive, s. 78(4), p. 158. 
admission against person making it, s. 21, p. 49. 

by or on behalf of person making it, s. 21, p. 49, 
admitted fact not necessary, s. 85, p. 135. 

attested documents not required by law to be^attested, s. 72, p. 153. 
certain public and official documents, s. 74, p. 155. 
contents of documents, s. 61, p. 138 ; s. 64, p. 142. 

execution of document required by law to be attested, s. 68, p. 148 ; s. 70, 
p. 152. 

when attesting witness cannot be found, s. 69, p. 151. 

denies execution, s. 71, p. 153" 

facts by oral evidence, s. 59, p. 136. 

handwriting and signature when necessary, s. 67, p. 147. 

proceedings of Legislatures, s. 78(2), p, 157. 

municipal body, s. 78(5), p. 158, 
proclamation, etc., of Government, s. 78(3), p. 157. 
public document by production of certified copy, s. 77, p. 157. 

of foreign country, s. 78(6), p. 156. 
statement, how much necessary, s. 39, p. 109. 
wail by probate, s. 91, exception 2, p. 170. 

Proper custody — 

what is, s. 90, Explanation, p, 165. 

Prosecutrix — 

proof of immoral character ofj s. 155(4), p. 290. 
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.'Proved — , 

when a fact is said to be, s. 3, p. 8, 

Provincial expressloijLS- — 

evidence to show meaning of, s. 98, p. 198. 

Public book — ■ ■ • ■ 

Interest, statements as to matters of, s. 82(4), pp. 84, 94. 
register, or record, entry in, s. 35, p. 306. 
right, statements as to, s. 32(4), pp. 84, 94. 

.public docBment — ■ 

certified copies, s. 76, p. 157. 
enumeration of, s. 74, p. 155. 

Public festivals — 

judicial notice of, s. 57(9), p. 133. 

Public nature — 

judgments referring to, relevant, s. 42, p. 114. 

Public office — 

accession, etc., to, judicial notice of, s. 57(7), p. 133. 

Public officers — 

acts or records of facts of, are public documents, s. 74, p. 1 55, 
Publl c pro ce edings — 

of Legislative Coimcils, proof of, s. 78(2), p. 157. 

Public proclamations — 

of Government, proof of, s. 78(3), p. 157. 

Public records — 

entries in, s. 35, p. 106. 

of private documents, s. 74, p. 155. 

Public sen’-ant — 

entries made by, s. 35, p. 106. 

Questions — 

asked without reasonable grounds, s. 150, p. 286. 

as to credit, s. 155, p. 290. 

by party to his o%vn witness, s. 154, p. 288. 

indecent or scandalous, s. 151, p. 286. 

intended to insult or annoy, s, 152, p. 287. 

judge may ask any, s. 165, p. 302. 

jury or assessors may ask, s. 166, p. 305. ^ 

lawful in cross-examination, s. 143, p. 276. 

leading, s. 141, p. 276. 

witness must answer, though criminating, s. 132, p. 261. 

Kape — 

impeaciiing credit of prosecutrix for, s. 155(4), p. 290. 

Rashness — 

facts showing existence of, s. 14, p. 34. 
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Eecttal^— 

m Acts or notifications, s. ST(6)y p. 133. 

. Instrniiients, s. 32(7^, pp. 85, 98. 

Record of evMenee — 

foreign judicial, presumption as to, s. 86, p. 163. 
presumption as to documents purporting to be, s. 80, p. 150, 
reievancy of entry in a, made in performance of duty, s. 35, p. 106 . 

, Re-examlnatlosi — 

as to character, s. 140, p. 276. 

leading questions not allowed in, s, 142, p. 276. 

meaning of, s, 137, p. 270. 

<m new matter introduced by permission of Court., s. 138, p* 270. 
t® what directed, s. 138, p. 270. 

Reference — 

to books by experts, s. 150, p. 297. 

Refreshing memory — 

right of adverse party to see writing used for, s. 161, p. 299. 
rules as to, s, 159, p. 297. 
special diary for, s. 159, p. 298. 
want of stamp, s. 159, p. 298. 

Refusai — 

secondary evidence on, s. 65, p. 142. 

to produce document, presumption on, s. 89, p. 164. 

Register — 

entry in a, s. 35, p. 106. 

Reguiations of Government — 
proof of, s. 78(5), p. 157. 

Rejection — 

improper, of evidence no ground for new trial, s. 167, p. 305. 
of evidence as irrelevant, p. 5. 

Relationship — 

burden of proof as to, s. Ill, p. 212. 
made in wills, s. 32(4), pp. 85, 97. 
relevancy of opinion as to, s. 50, p. 126. 
statement as to existence of, s. 32^5), pp* 84, 95. 

Relevancy — 

of admission in civil cases* s. 17, p. 43, 

bad character in criminal proceedings, s. 5^4, p. 129- 
character as affecting damages, s. 55, p. 130. 
conduct, in civil cases, s. 52, p. 127. 

criminal eases, s. 53, p. 128. 

confession made after removal of impression caused by inducement, threat, 
or promise, s. 28, p. 72. 
corroboration of facts, s. 156, p. 293. 

mtry in public record, etc., made in performance of duty, s. 35, p. 106. 
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Relevancy — Contd. 

■®f, facts— ■ 

bearing on opinions of experts, s. 46, p. 122. 

questions whether act was accidental or intentional, s. 15, p- 30 
forming part of the same transaction, s. 6, p. 14. 
in suits for damages, s. 12, p.. 29. ' 
inconsistent with fact in issue or relevant fact, s. II, p. 
necessary to explain or introduce a fact in issue; or relevant fact, ^ s,; 9,; 

p. 22. 

of good character in criminal proceeding, s. 54, p. 129. 
showing existence of course of business, s. 16, p. 42. 

state of mind, body, or bodily ieeling, s. 14, p- 34. 
where right or custom in question, s. IB, p. 29. 

which are the occasion, etc., of relevant facts or facts in issue, s. 7, p. 15. 
which show a motive or preparation for any fact in issue or relevant 
fact, s. 8, p. 16. 

grounds of opinion, s. 51, p. 127. 

judgments, etc,, to bar second suit or trial, in probate, etc., jurisdiction, 
s. 41, p. 111. 

in other than probate, etc., jurisdiction, s. 42, p. 114, 
judgments, in probate, etc., conclusive proof, s. 41, p. 111. 
judgments, etc., other than above, s. 43, p. 115. 
opinions as to existence of general custom or right, s. 48, p. 124. 
handwriting, s. 47, p. 123. 
relationship, s. 50, p. 126. 
usages, tenets, etc., s. 49, p. 125. 
oral adnaission as to contents of documents, s. 60, p. 136. 
previous conviction in criminal proceedings, s. 14, p. 34. 
reports, s. 38, p. 109. 

statements as to fact of public nature contained in certain Acts or noti- 
fications, s. 37, p. 108. 
in maps, charts, and plans, s. 36, p, 108- 
of act of conspirator, s, 10. p. 23. 

law of country contained in Jaw-books, s. 38, p. 109. 

Relevant — 

definition of, s. 3, p. 4. 

Repeal— 

of enactments, p. 4. 

.Reports—'. , , ■ 

of decisions, presumption as to genuineness of, s. 84, p. 162, 
relevancy of, s. 38, p. 109. 

.Repntariott— , , ■ ' . 

evidence of general, s. 55, Explanation, p. 130. 

Res gestae — 

evidence of, p. 14. 

Res judicata — 

s. 40, p. 110. 
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Retracted confesjRion — ^ 
s. SO, p. so. 

ReYei^iie officer — ■ 

meaning of, s. 125, Explanationj p. 255. 

not compelled to give source of information, s. 125, p. 255« 

Right- 

opinion as to existence of general, s. 48, p. 124. 
reievancy of facts as to existence of, s. 13^ p. 29. 
term imports corporeal and incorporeal right, p. 30. 

Road— , 

rule of the, judicially noticed, s. 57(13), p. 133, 134. 

.. . .. .Rule— .. 

as to notice to produce documents, s, 66, p. 146. 

of the road or sea, judically noticed, s. 57(13), pp. 133, 134. 

Samadaskat book^ — 

entries of payment in, p. 92. 

Scandalous questions — 

when Court to forbid, s. 151, p. 286. 

Science — 

opinions of experts on points of, s. 45, p. 120. 

Sea- 

judicial notice of the rule of the road, or, s. 57(13], p. 133, 134* 
Seal — 

comparison of, with admitted or proved, s. 73, p. 154. 
presumption as to genuineness of, s. 82, p. 162. 

Seals — 

list of, judicially noticed, s. 57(5), p. 133. 

Secondary evidence — 

after notice to produce, s. 66, p. 146. 
certified copies, s. 76, p. 157. 
meaning of, s. 63, p, 140. 
of ancient documents, p. 167. 

existence, condition, or contents of documents, s. 65, p. 142. 
Secrecy — 

confession under promise of, s. 29, p, 73. 

Series — 

of occurrences, relevancy of, s. 15, p. 39. 

Seven years’ — 

absence, presumption of death from, s. 108, p. 207. 

Shall presume — 
defined, s. 4, p. 11. 

Sign Manual — 

of Sovereign, judicial notice of, s. 57(5), p. 133. 
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..Sigiiatlire—' . 

comparison of, with admitted or proved, s. 7JI, p. 154. 
presumption as to genumeness, of, s. 70, p. 158. 

; proofof,wl3.eiinecessary,s.675p.l47. 

not necessary, s. 82, p. 162. 

Sovereign- 

accession of, judicial notice of, s. 57(5), p, 133. 
acts or records of acts of, s. 74, p. 155. 

Special diary — 

of police-officers, s. 145, p. 280 ; s. 150, p. 208. 

•Stamp — 

of a document, presumption as to, s. 89, p. 164. 
want of, refreshing memory, s. 150, p, 297. 

State—— 

alTaiis of, admissibility of evidence as to, s. 123, p. 252. 

State of body — 

admissions as to, s. 21, p. 40. 
facts showing existence of, s, 14, p. 34. 

State of mind — 

admissions as to, s. 21, p. 49. 

facts showing existence of, s. 14, p. 34. 

Statements — 

against interest of maker, s. 21, p. 40 ; s. 32(3), pp. 84, 92. 
by party to proceeding or agent, s. 18, p. 44. 

interested in the subject-matter of suit, s. 18, p. 44. 
persons who cannot be called as witnesses, s. 32, p. 84 ; s. 33, p. 99* 
how much of, should be proved, s. 30, p. 100. 
made in course of business, s. 32(2), pp. 84, 00, 
presumption as to evidence, s. 80, p. 150. 
regarding conduct, s. 8, Expln., 2, pp. 16, 21. 
relating to cause of death, s. 21, p, 40 ; s. 32(7), pp. 84, 90. 
relevancy of, as to facts of public nature, s. 32(4), pp. 84, 94. 
in maps, charts, etc., s. 36, p. 108. 

Status of witness — 

cross-examination as to, s. 146, p. 282, 

• Stran-gers— • ’■ . ■ ■ 

admissions by, w'hen relevant, s. 19, p. 47 ; s. 20, p. 48, 

Suitor — 

admission by, s. 18, p. 44. 

Surety — 

admissions by, p. 46. 

Teclmical expression — 

e\ddence to show meaning of, s, 98, p. 108. 

Telegraph messages — 

presumption as to, s. 88, p. 164. 
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burden of proof as to relationship of, s* 100, p. 208. 
estoppel of, denying title of landlord, s. 116, p. 241. 

■Tender .years— , 

incompetency as witness of person of, s. 118, p. 246. 

.^Tenets— 

of body of men or family, relevancy of opinion as to, s. 40, p. 125. 

"Terms*—;"'"'' 

relevancy of opinion as to meaning of, s. 40, p. 125. 

.' Territories—';. ' 

British, judicial notice of, s. 57(10), p. 133. 

Territory — 

cession of, conclusive proof of, s. 113, p. 218. 

Testify— ' 

who are competent to, s. 118, p. 246. 

TMrty years — 

old documents, s. 90, p. 165. 
presumption as to death, s. 107, p. 206, 

Tlireat— 

confession caused by, s. 24, p. 54. 
removal of the effect of, s, 28, p. 72. 

Time- 

judicial notice of, s. 57(0), p. 133. 

Title deeds — 

of a witness not a party, production of, s. 130, i>. 260. 

Tombstone — 

statement as to relationship made on, s. 82(6), p. 85, 07. 
Transaction — 

facts forming part of the same, s. 6, p. 14. 
pro\dng right or custom, s. 13, p, 20. 
the import of, p. 31. 

Translation— 

of documents produced by a witness, s. 162, p. 300. 

Unintelligible terms — 

evidence to explain meaning of, s. 98, p. 198. 

proof of, as varying written contract, s. 92, proviso (5), pp. 17S, 103 

of bodj’’ of men, of family, relevancy of opinion as to, s. 49, p. 125. 

communication to, privilege of, s. 126, p. 256. 

name of, judicial notice of, s. 57(12), p. 133. 

questions asked by, without reasonable grounds, s. 150, p. 286. 
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Vaiytiig'Ofdociiment — 

by contemporaneous agreement, s* 90, p. 165. 
ortil evidence, s. 92, p. 178. 

Veracity of witness— , 

(questions to test, s. 146, p. 282. 

Volunteering evidence 
• etCect of, s. 128, p. 259. 

War— 

articles of, Judicial notice of, s. 57(3), p. 132. 

V/aming — . 

confession not invalidated by absence of, s. 29, p* 73. 

. SeeHuSBANBAJ^D'WlFE. 

Wills— 

construction of, not aifeeted, s. 100, p. 199. 
proof of, by probate, s. 91, exception 2, pp. 170, 178. 
statement as to custom made in, s. 32(7), pp. 85, 98. 

relationship made in, s. 32(6), pp. 85, 97. 

Without prejudice 

statements made, s. 23, p. 53. 

Witness — . 

accomplice competent, against accused person, s. 114, ill. (b), p. 218; s. 133, 

'»p. 262. 

attesting, proof when he cannot be found, s. 69, p. 151. 

attorney as, s. 126, p. 256. 

attorney’s clerk or servant as, s, 127, p. 259. 

barrister as, s. 126,. p. 256. 

barrister’s clerk or servant as, s. 127, p. 259. 

client as, s. 129, p. 259. 

compelled to produce title-deeds, s. 130, p. 260. 

incriminating documents, s. 180, p. 260. 
documents of others, s. 131, p. 260. 
make criminating statements, s. 132, p. 261, 
competency of, s. 118, p. 246. 
eontradiction of, s. 153, p- 287. 
credit of, confirmation of, s. 158, p. 296. 

how impeached, s. 155, p. 290. 
impeachment of, s. 153, p. 287. 

questions in cross-examination affecting, s. 146, p. 282- 
©ross-examination. See Cross-Examination, 
dumb, mode of giving evidence by, s. 119, p. 249. 

evidence of, when relevant for proving in subsequent proceeding truth of facts 
stated, s. 33, p. 99. 

examination of, as to witness, document or contents, s, p. 52, 
examination -in -chief of. See Exahination-in-Ciiiep. 

husband or wife of accused competent as, in criminal proceedings, s. 120, p. 249. 
interpreter as, s. 127, p. 259. ■' 


■874 


THE HAW' OF. EVIDENCE. 


■ Witness^ConM. ■ . • 

judge or magistrate as, s. 121, p, 249. 

may be cross-examined upon it, s. 161, p. 299. 

not a party, rules as to production of title-deeds of, s. 130, p. 260. 

excused from answering on ground that answer would crimioate, s. 132, p, 261. 
of document executed in tbe United Kingdom, s. 69, p. 151. 
oral evidence of, as to statements, by other persons of contents of documents 
when admissible, s. 60, p. 136. 
order of examination of, s. 135, p. 267. 

party to civil suit, and husband or wife competent, s. 120, p. 249. 

pleader as, s. 126, p. 256. 

pleader’s clerk or servant as, s. 127, p. 259, 

power of Judge to examine, s. 165, p. 302. 

production of document by, s. 130, p. 260 ; s. 139, p. 275. 

proof of former statement of, to corroborate testimony, s. 157, p. 293. 

public oifficer as, s. 123, p. 252. 

questions to, by jury or assessors, s. 166, p. 305. 

re-examination of. Sec Be-Exaihination. 

refreshing memory by reference to wrting, s. 159, p, 297. 

statements by persons w^ho cannot be called as, s. 32, p. 84. 

to character, cross-examination and re-examination of, s. 140, p. 276. 

translation of document produced by, s. 162, p. 300. 

vakil as, s. 126, p. 256, 

vakil’s clerk or servant as, s. 127, p. 259. 

when compellable to answer question in cross-examination testing veracity 
etc., s. 147, p. 283. 

in what case Court to decide, s. 148, p. 283. 
may testify to facts mentioned in document, s. Ill, p, 218. 
execution of document must be proved by, s. 68, p. 148. 
wife of accused, competent, in criminal proceedings, s. 120, p. 249. 

Witnesses — 

dumb persons as, s. 19, p. 249. 
examination of, s. 135, p. 267. 

no particular niunter of, necessary prove fact, s. 134., p. 267. 
order of production and examination of, s. 135, p. 267 ; s, 138, p, 270. 
what persons competent, s. 118, p. 246. 

Writing- 

comparison of, with admitted or proved writing, s, 73, p. 154. 
dumb witness may give evidence by, s, 119, p. 249. 
is a ‘‘document”, s. 3, ill., p. 6. 

to refresh witness’s memory, adverse party entitled to production of, and ma. 

cross-examine upon, s. 161, p. 299. 
when witness may refresh memory by reference to, s. 

Words— 

meaning of particular, s. 49. p. 125. 
printed, etc., are documents, s. 3, ill., p. 6. 
used in a peculiar sense, evidence as to, s. 98, 



